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DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA. 


JUNE TERM, A. D. 1882. 


Tue STaTE oF FLoRIDA EX REL. LoUDERBACK GILBERT & 
Co., vs. THe County CoMMIssIoNERS OF Jackson County, 
RESPONDENTS. 

A judgment ayaifist a county, recovered upon county warrants, estab- 
lishes the liability of the county, and that the indebtedness was 
created for county purposes. It is, therefore, the duty of the 
County Commissioners to provide for the payment of the judg- 
ment by levying a tax upon the taxable property in the county ; 
and it appearing by the return of the County Commissioners to 
an alternative writ of mandamus, that they are authorized to raise 
by tax for county purposes a sum sufficient to pay the judgment, 
a peremptory writ is awarded directing them to do so. 


This is a case of original jurisdiction in the Supreme 
Court. The facts of the case are sufficiently stated in the 
opinion. 

Geo. P. Raney for the Relators. 

THE Cuter-Justice delivered the opinion of the court. 


The answer or return of the County Commissioners ad- 
mits the several facts charged in the alternative writ, to-wit: 
that relators recovered judgment against the county in 
May, 1881, for $2,619.26 and costs; that execution has 
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been issued on the judgment and returned unsatistied ; 
that the county has no property subject to levy and sale, 
and the judgment remains unpaid ; that the County Com- 
missioners have refused to pay or provide for the payment 
of the same by levying a tax tor that purpose on the tax- 
able property of the county. They turther say they have 
no power to levy any taxes except in pursuance of law, 
that they are empowered by the act of 1881 to levy taxes 
for county purposes, viz: for “county tax proper,” four 
mills on the dollar; tor bridges and county buildings, two 
mills, and a tax to pay interest on the county indebtedness, 
They deny that they have power to levy taxes to pay judg- 
ments against the county. They further say “that the judg- 
ment of the relators is founded upon county auditors’ war- 
rants, jurors’ and witnesses’ certificates issued before the 
passage of the act of 1881, and that all other acts empower- 
ing a levy of taxes for county purposes that could be paid 
in county certificates have been repealed.” 

To this return relators demur * that said answer does not 
state any fact or facts which in law constitute a defence.” 

Treating the return as an “answer,” the demurrer must 
be sustained. 

Treating it as a return simply, it is a confession of the 
relators’ complaint, and tails to show that the County Com- 
missioners have not tull power to levy taxes to pay the 
judgment. They have power to provide by taxation for 
paying all legitimate charges and liabilities against the 
county. This judgment was recovered upon warrants and 
certificates issued by the County Auditor and Clerk, and 
the judgment establishes their validity, as having been is- 
sued for county purposes. The law authorizes the Com- 
missioners to levy to the extent of tour mills on the dollar 
ot valuation of real and personal property in the county for 
euch purposes, besides two mills tor bridges and county 
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buildings, and another amount to pay interest on indebted- 
ness. Ifa tax of four mills on the dollar of valuation of 
the entire taxable property of Jackson county will raise the 
amount of the principal of this judgment, which is not de- 
nied, I see no result but that a peremptory writ must be 
issued as prayed. 

The relators’ demurrer is sustained and a peremptory 
writ of mandamus awarded. 





THe STATE oF FLORIDA EX REL. WALLACE, vs. JAMES M. 
Baker, JUDGE oF CrRcuIT Court. 

1, The provisions of the acts relating to appeals from judgments of 
Justices of the Peace, so far as they provide for a trial de nove in 
the Cireuit Court, are in conflict with the Eighth Section of Arti- 
cle 8, of the Constitution, and void. 

2. The jurisdiction of the Circuit Court in such eases is appellate only. 

3. A trial de weco, or new trial, is the exercise ef original jurisdiction ; 
and in cases at law, where the amount in controversy does not 
exceed one hundred dollars, the Cireuit Courts have no such 
jurisdiction. 

4. Anappeal from the judgment of a Justice of the Peace has only the 
effect of a common law writ of error. 

The appeal mentioned in the opinion was from a judg- 
ment of a Justice of the Peace in Duval county to the Cir- 
cuit Court for the same county. The mandamus proceed- 
ings were instituted in the Supreme Court. 

The other tacts are stated in the opinion. 


R. B. Archibald tor Relator. 


This ease grew out of the case of Manuel C. Jordan vs, 
Alexander Wallace, which originated in the Justiee court 
of J. C. Marey,Jr., in Duval county, Florida. Judgment 
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was regularly entered in said Justice court on December 
9th, 1881, against the relator (the defendant therein) for 
one hundred dollars. An appeal was regularly taken to 
the Circuit Court in said county, and the case was duly and 
properly placed upon the civil appeal docket for trial at the 
Spring Term of said Court, 1832. When called for trial 
by the Judge, James M. Baker, it was, on motion, dismissed 
for the reason that upon the papers on file it was impossible 
to review the case, though every paper required by the 
statute was on file; and that the statute providing for a 
trial de novo was unconstitutional It is admitted that there 
was no bill of exceptions or paper of like character, and 
there was no way for the trial of said appeal except by 
trial de novo. Was the Circuit Judge correct, then, in 
holding the statute unconstitutional and dismissing said 
appeal ? 

It was admitted that said appeal had been properly 
taken; that the case was properly on the docket ; that the 
said Circuit Court had appellate jurisdiction in such case, 
but that the said statute being unconstitutional, there was no 
method provided by law for disposing of it, and so it was 
dismissed. 

The Supreme Court in 6 Fla., 293, cites with approval 
the language of the United States Supreme Court, “ that 
the Constitution unavoidably deals in general language,” 
and “does not provide for a minute specification of its 
powers.” A review therefore of proceedings had in an in- 
ferior court, in any manner provided by law, in the exercise 
of appellate jurisdiction, would be in harmony with that 
interpretation rather than a strict technical construction. 

And this would seem to be the view taken by the courts 
of the various States. 

“ The organization of the appellate courts, and the mode 
and manner of bringing the appealed case before it,are as va- 
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rious as almost can be imagined.” Powell on Appellate 
Jurisdiction, 76. 

In Massachusetts, “ where appeals are allowed, the cases 
are tried again upon their merits, and not reviewed in error. 
It vacates the judgment below, and the court above must 
make a new judgment,” and this is held in that State to be 
the exercise of appellate jurisdiction. Kingsbury vs. Doan, 
19 Pick., 530; Paine vs. Cowdin, 17 Pick., 142. 

In Pennsylvania “appeals are allowed in many cases, 
but they are properly treated as a step in the cause or con- 
tinuance of it from one court to another by taking the nec- 
essary proceedings within e limited time, and then the case 
is to be tried in the court ove upon its facts and merits. 
This is in accordance with the true distinction between ap- 
peal and writ of error or review, when these ierms are 
properly applied.” Powell on Appellate Proceedings, 98 ; 
1 Binn., 219; 3 Binn., 45; 108. & R., 227. 

In Ohio, also, a party failing in the court below “could 
take the case by appeal to the next appellate court, where 
the case was to be tried de nove on the issue made up be- 
tween the parties, without regard to the former trial or any 
errors therein committed.” Powell on Appellate Proceed- 
ings, 94. 

In Virginia and other Southern and Southwestern States 
“the mode of appellate procedure is generally by appeal 
and review in cases in chancery or equity, and writs of er- 
ror in cases at law ;” “ but this depends on the statutes and 
codes ot the several States, which are often very unlike and 
frequently disregarding the distinction between appeals and 
errors.” ‘In some instances appeals are allowed in cases 
at law, and in some even in criminal cases.” Powell on 
App. Proceedings, 96. 

It will be very plainly seen that the exercise of appellate 
jurisdiction has not by any means been limited to a review 
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of errors appearing in the court below as shown by a bill 
of exceptions or something of like nature. And a review 
of authorities will indicate that the manner of the exercise 
of such jurisdiction depends very much upon the statutes 
giving the right ot appeal rather than upon the jurisdiction 
clause giving appellate powers. In all the States above 
mentioned the courts referred to had appellate jurisdiction, 
yet in the exercise of such jurisdiction they “tried cases 
de novo,” and “tried cases anew upon their merits” in 
order to comply with statutes requiring it. 

In New York and some other States appellate jurisdic- 
tion is exercised by a review of errors of the court below 
as appears by the record, this being in conformity to the 
laws of those States. 

The case principally relied upon im the court below was 
the case ex-parte Henderson, 6 Fla., 279, particularly the 
language, page 289. 

But the same question is not presented in this case as in 
that. The Constitution is different, and language is dif- 
ferent conferring jurisdiction upon the Circuit Court. 

In the Henderson case in 6 Fla., the Circuit Judge re- 
fused to exercise appellate jurisdiction because it was not 
specifically conferred by the language of the Constitution, 
the Judge holding that appellate jurisdiction was not con- 
ferred exclusively upon the Supreme Court. The conclu- 
sion arrived at in that case was “that whether the juris- 
diction to be exercised in the case be original or appellate, 
the Circuit had the power and should exercise it.” 

The manner in which appellate jurisdiction should be exer- 
cised by the Circuit Courts was not before the court for adjn- 
dication. If, however, anything can be inferred from the 
whole tenor of the opinion of the eourt, it is that in the ex- 
ercise of such jurisdiction the Circuit Courts should “ try 
cases anew on their merits” because the statute in force at 
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the date of the decision required it, and the court nowhere 
in its Opinion declares such statute unconstitutional. On 
the contrary it says that the exercise of appellate jurisdic 

tion by the Circuit Courts in conformity to the statute 
then existing, which granted trials de nove, had worked 
well for thirty years,and that they should feel extreme re-' 
luctance to overthrow the practice or declare its unconstitu- 
tionality.” 

As the court clearly held and declared that Circuit’ 
Courts had appellate jurisdiction, it would have been 
reasonable, and it would naturally have followed for it to 
have said that in the exercise of such jurisdiction, the case 
was to be tried upon errors shown to the court in the 
record, but nothing of the kind appears in said opinion. 

It has been held that the word appellate limited the 
court to a review of errors appearing on the record.: The 
definition of the word does not bear out this construction : 

“Tt is the jurisdiction which a Supreme Court has to 
rehear causes which have been tried in inferior courts.” 
Bouvier’s Law Dictionary. . 

It is held by the respondent that a trial de novo would be 
the exercise of original jurisdiction. Bouvier says (law Dic.) 
“that original jurisdiction is that bestowed upon a tribunal 
in the first instance.” In the case of Jordan vs. ° allace, 
it was brought “ in the first instance ” in the Justice Court, 
A trial was had in said Justice Court; a judgment wag 
therein entered ; an appeal was taken to the Cireuit Court, 
so that in “ rehearing ” provided by the statute the juris- 
diction which was called into exercise in said Circuit Court 
was not “that bestowed upon a tribunal in the first instance,” 
but certainly was the exercise of jurisdiction to “ rehear a 
case previously tried in an inferior court,” which the au- 
thorities cited call appellate. 

The system of trying cases anew in the Circuit Courts 
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when brought up by appeal from Justice Courts, has 
worked well for the past seven years. To hold that the 
statute is unconstitutional and to require bills of excep- 
tions to be made up in Justice Courts, would be practically 
toabolish the right of appeal from such tribunals. 


Cockrell & Walker for Respondent. 
‘THe Cuier-Justice delivered the opinion of the court. 


M. ©. Jordan recovered a judgment before a Justice of 
the Peace against Alexander Wallace for one hundred dol- 
dollars, trom which judgment Wallace appealed to the Cir- 
euit Court. Jordan, plaintiff, there moved to dismiss the 
appeal upon the ground that there was no record and as- 
signment of errors filed in said court according to the law 
ot appellate proceedings, and that said court could not hear 
said cause in any other manner than upon a_ record and as- 
signment of the errors made by the court below. The mo- 
tion was opposed by appellant, who demanded a trial dé 
OO. 

The court “decided that the statute which provided for 
the exercise of jurisdiction by this court in cases of appeals 
on the civil side from the court of a Justice ot the Peace is 
unconstitutional, in that it provides for the exercise of orig- 
inal jurisdiction in such cases ; and there being no method 
provided by law for the exercise of appellate jurisdiction 
by this court, the court declines to hear this cause, and the 
appeal is dismissed.” 

7 An alternative writ of mandamus was issued requiring 
the Judge to reinstate the cause upon the docket and to try 
the cause de novo according to the rules of practice and the 
statutes, or show cause, &e. 

Respondent demurs to the alternative writ upon the 
ground that the act of the Legislature in providing that 
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civil actions on appeal from Justices’ courts should be tried 
anew was unconstitutional, in that it provides tor the exer- 
cise of original jurisdiction in such cases; and also that the 
law authorizing appeals in civil cases “is contained in the 
provisions of a statute which is unconstitutional.” 

The Constitution confers jurisdiction in civil actions at 
law upon Justices of the Peace, where the amount or value 
involved does not exceed one hundred dollars. Section 15, 
Article 8. 

Section 8 of the same Article says: ‘ The Circuit Court 
shall have original jurisdiction in all cases at law in which 
the demand or the value of the property involved exceeds 
one hundred dollars, * * and final appellate jurisdiction in 
all civil cases arising in the court of a Justice of the Peace, 
in which the amount or value of property involved is 
twenty-five dollars and upwards, * * and power to issue 
all writs proper and necessary to the complete exercise of 
their jurisdiction.” 

Section 62 of the act regulating proceedings in Justices’ 
Courts, approved February 27,:1875, (Ch. 2040) provides 
that when an appeal is perfected the Justice shall transmit 
to the Clerk of the Circuit Court a certified copy of all the 
entries in his docket and all the papers filed in the case, 
“and thereupon the said appellate court shall proceed to 
hear the said cause, and may allow such amendments 
therein as may he just, and render such judgment as may 
be conformable to law and the justice of the case. The 
trial shall be by jury, if demanded by either party.” Sec. 
1, Ch. 3268, approved February 11, 1881, says: “All: ap- 
peals taken from a judgment of any Justice of the Peace 
shall be tried de novo.” 

A proper construction of these sections will determine 
this case. 

The original jurisdiction of the Cireuit Court in civil 
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cases at law is confined by the Constitution to those cases 
in which the demand or the value of the property involved 
(other than real estate) exceeds one hundred dollars, and 
the original jurisdiction of Justices of the Peace extends to 
one hundred dollars value. 

The Circuit Courts have appellate jurisdiction in civil 
causes arising in a Justice court involving twenty-five dol- 
lars and upwards. The Circuit Court has no original juris- 
diction of such matters cognizable in a Justice’s court ; in 
other words, it has no original jurisdiction of a case at law 
in which only one hundred dollars or less than one hundred 
dollars is involved. The case in which the appeal is taken 
is one of them, and as to these cases the jurisdiction of the 
Circuit Court is strictly appellate. 

“‘ Appellate pertains to the judicial review of adjudications, 
Appellate jurisdiction is the power to take cognizance of 
and review proceedings had in an inferior court, irrespect- 
ive of the manner in which they are brought up, whether 
by appeal, or by writ of error.” (Abbott’s Law Dict.) It 
would seem to be idle to inquire whether a court having 
purely appellate jurisdiction of a subject-matter by the 
terms of the Constitution can have original jurisdiction of 
the same subject-matter conferred by the Legislature, yet 
this is one of the questions presented in this case. 

The case of Ex-parte Henderson, in 6 Fla. R., 279, decided 
that the trial de novo of a cause coming to the Circuit Court 
on appeal from a Justice’s court was the exercise of original 
rather than appellate jurisdiction. 

It was held also in Lacy vs. Williams, 27 Mo., 280, and 
Co. of St. Louis vs. Sparks, 11 Mo., 203, that a trial de novo 
in the Cireuit Court on an appeal from the County Court 
would not strictly be the exercise of appellate but of origi- 
nal jurisdiction. 

Where words confer only appellate jurisdiction, original 
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is clearly not given. (Ex-parte [lenderson.) And espec- 
ially where the Constitution draws the line distinctly and 
clearly declares where the boundary is, it is beyond the 
power of the Legislature to establish a difterent one. 

The Constitution confers on Circuit Courts appellate 
jurisdiction, and it is confined to the limits there defined. 
Whether exercised by a writ of error, certiorari or appeal, 
as may be provided by statute, it is still appellate, and its 
office is to review the proceedings of the inferior tribunal 
and to decide the law of the case as presented by the record 
legitimately brought up by the appeal. 

The Constitution conferring on parties the right of ap- 
peal, and on the Circuit Courts the power to entertain it, 
the statute has provided how an appeal may be taken. 
While it isevident that the Legislature had in view a trial 
by the exercise of original jurisdiction of the cause ap- 
pealed, yet so tar as it provided the machinery by which 
the appeal might be effected, the law is valid to give the 
Circuit Court power to dispose of the case ; while so much 
of the law as provided for a trial by a jury, or otherwise 
than by a review, is not authorized but conflicts with the 
Constitutional restriction. The appeal here provided 
operates as a stututory writ of error, bringing up the pro- 
ceedings for examination and judgment upon their validity. 
Hendricks vs. Johnson, 6 Porter, 472; Lewis vs. Nuckolls, 
26 Mo. 278; Lyles vs. Barnes, 40 Miss. 608. 

It is said that the Legislature has not provided any 
machinery by which the proceedings, testimony, excep- 
tions, etc., may be brought up by the appeal for review. 
This may be true, and if it is beyond the power of the 
courts to establish rules to accomplish the object, resort 
must be had to the Legislature to supply them. 

As the law stands it is undoubtedly the duty of the 
Circuit Courts on such an appeal duly perfected to exam- 
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ine the proceedings as certified by the Justice and to reverse 
or affirm the judgment as material errors may or may not 

appear, and so certity the same to the court below as on a 
writ of error or certiorari at common law. Lewis vs. Nuck- 
olls, 26 Mo. 

In this view the appeal should not be dismissed if regu- 
larly taken, without examining the return of the Justice to 
ascertain if error was apparent which affected the rights of 
the appellant to his injury. 

_ In many of the States where the jurisdiction of the courts 
is not sosharply defined, it is provided that a new trial may 
be had in the Cireuit Court on appeal from judgments of 
inferior courts. It was so in this State under the former 
Constitution which gave Circuit Courts original jurisdic- 
tion of matters without regard to the amount involved, and 
having such original jurisdiction, it could try de novo causes 
brought before it by means of the statutory appeals from 
Justice’s courts in the same manner as causes commenced 
by summons. But as the present Constitution forbids the 
Circuit Courts to take original jurisdiction of matters at 
law involving less than one hundred dollars in value or 
amount, the Legislature cannot confer such jurisdiction by 
indirect means. / 

Relator prays a peremptory writ requiring the Judge to 
reinstate the cause upon the docket, and that he proceed to 
try the cause de nove as provided by the statute. 

The first ground of Relator’s demurrer questioning the 
Constitutional power of the Legislature to authorize such 
tria] is sustained. The second ground of demurrer, that 
the law authorizing appeals in civil cases is “ contained in 
the provisions of a statute which is unconstitutional” is 
not sustained. The act regulating proceedings in Justices’ 
courts is not an unconstitutional act, though it may con- 
tain provisions that are void, if the several portions are 
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not dependent upon each other. Cooley’s Cons. Lim. 
177-8; Bucky vs. Willard, 16 Fla. 330. 
The peremptory writ is refused. 





STaTE EX REL. DuvaL Seups, vs. Enoonw J. Vann, Judaz 
OF THE Crrevrt Court. 


1. The provisions of the acts relating to appeals from judgments of 
Justices of the Peace, so far as they provide for a trial de novo in 
the Circuit Court, are in conflict with the Eighth Section of Ar- 
ticle 8, of the Constitution, and void. 


2. The jurisdiction of the Circuit Court in such cases is appellate only. 

3. A trial de novo, or new trial, is the exercise of original jurisdiction ; 
and in cases at law, where the amount in controversy does not 
exceed one hundred dollars. the Cireuit Courts have no such 
jurisdiction. 

4. An appeal from the judgment of a Justice of the Peace has only the 


effect of a common law writ of error. 
t 


The order of the Supreme Court upon the suggestion 
being filed was as follows: 

On reading and filing the suggestion, by petition, of Du- 
val Selph, duly verified, averring that in a certain cause 
pending in the Circuit Court in and for the county of Co- 
lumbia, in the Third Judicial Circuit of our State, wherein 
Duval Selph is plaintiff and W. M. Ives, Sr., is defendant, 
the same being an action of replevin commenced in a court 
of a Justice of the Peace of said county, wherein the said 
Justice had rendered a judgment in favor of the said Duval 
Selph and against said W. M. Ives, Sr., and the said W. 
M. Ives had appealed from the said judgment to the said 
Circuit Court, and that the Hon. E. J. Vann, Judge of 
said Circuit Court, has determined and intends, contrary to 











30 SUPREME COURT. 


The State ex rel. v. Vann—Opinion of Court. 
the provisions of the Constitution, to try the said cause 
npon said appeal de nove, as a case of original jurisdiction 
in that court, and refuses to try and determine the same 
as a court of appellate jurisdiction only, upon the record 
and proceedings had in the Justice’s court, and the said 
Duval Selph prays that a writ of prohibition may be 
granted, commanding the said Judge to desist from pro. 
ceeding in the said cause by a trial thereot de novo as atore- 
said: It is thereupon ordered that the said E. J. Vann, 
Circuit Judge, and the said W. M. Ives, appellant, as afore- 
said, and the said Duval Selph, plaintiff, do show cause be- 
fore this court, at the Capitol, in Tallahassee, on the fifth 
day of July, A. D. 1882, at the opening of the court, 
why the said writ of prohibition prayed shall not be granted. 
The other facts are sufticiently stated in the opinion. 


(. R. King tor Relator. 
Tue Curer-Justice delivered the opinion of the court. 


The suggestion of Duval Selph gives this court to under- 
stand that in a certain action of replevin commenced by 
him against W. M. Ives, before a Justice ot the Peace, in 
theconnty of Columbia, he recovered a judgment, from which 
an appeal was taken to the Cireuit Court. That the cause 
coming on to be heard the said Duval Selph moved to dis- 
miss the appeal on the ground that no petition of appeal 
had been filed, nor citation issued, as required by law and 
the rules of the court, and because the Cireuit Court has 
no jurisdiction to try the cause, except by the exercise of 
appellate jurisdiction, upon the record, and not de novo. 

The Judge overruled the motion, and deeided that he 
would try the eause de novo, and continued the cause for 
that purpose. 

Relator prays that a writ of prohibition may be issued, 
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directed to sail Judge, commanding him to desist from 
further proceeding in said cause by a trial de novo. 

The respondent answers that the laws confer upon the 
Circuit Courts the power to try causes appealed from Jus- 
tices’ courts de ovo upon issues of fact by a jury. This is 
substantially a demurrer to the suggestion. 

The questions presented are decided in the case of The 
State ex rel. Wallace against Judge Baker at the present 
term. 

The cause should be heard by the court on the appeal as 
upon a common law writ of error, if the appeal is regularly 
perfected. 

The writ of prohibition is granted eommaniding the re- 
spondent to desist from further proceedings in said cause 
by trial de novo ; and, inasmuch as the ease is one involving 
public interest, and the respondent is a judicial officer of 
the State, the costs herein will be taxed against the State. 





Tre Strate or FLoripA Bx REL. WititamM Kirk, vs. A. 
E. MAxwe.., JuDGE OF THE CrrcurIT Court. 


1. ‘The question, whether a return to an alternative writ ina mandamus 
proceeding should be’sworn to, is not raised by a demurrer there- 
to. The remedy in a case where a pleading should be*sworn to 
and is not, is a motion to strike it out. 

2. The proceeding to disbar an attorney is special, of a summary char- 
acter, and as to methods of practice and pleading, is not eoutrolled 
by the same rules in every respect, that prevail in ordinary 
common law actions. One of the respects in which it thus dif- 
fers is that a replication to the answer to the rule to show 
cause is tnknown to such proceeding. Upon the coming in of 
such answer the motion of the movant is to make the rule abso- 
lute, and that of the respondent is to discharge the rule, and the 
introduction of testimony is proper without a replication. 
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3. Where a respondent to such rule submits the case upon the filing 
of his answer by stating through his counsel that it was all that 
he had to submit in the case, and the party representing the rule 
in submitting the case says to the Judge, that the evidence for 
the petitioner is mostly in the files of your court, that and some 
letters of the respondent I will furnish, and all of the record 
evidence, and two letters from the relator to his wife, written by 
him to her in reference to the loss of the papers in a divorcee 
suit, instituted by his wife against him, which papers were last 
traced to his possession, and the writing of which letter he did 
not deny, were furnishea to the court by the petitioner, and the 
proceeding to disbar was principally based upon judicial pro- 
ceedings in which the relator was a party, and the records of 
which were to be found upon the files of the court, and the re- 
spondent in his answer to the rule to disbar admitted the acts 
principally charged against him by making the records which 
contained them exhibits to his answer, the court properly treated 
as evidence such records. 

4. This court will not interfere with the action of the Circuit Court 
in the matter of summary proceedings to disbar an attorney upon 
the ground that its conclusions as to the testimony are erroneous, 
unless a plain case of wrong and injustice is shown. The State 
ex rel. Wolfe vs. Kirk, 12 Fla., 278, referred to and approved. 

5. In this case the attorney had received from the files of the court 
the papers in a divoree suit instituted by his wife against him, 
and while he admitted their loss or destruction by a friend, he 
failed to account for them, even to the extent of giving the name 
of this friend. He, also, during the progress of the suit for 
divorce, repeatedly accused the chancellor of being one of an 
alleged combination against him to control his property, averring 
substantially that his wife did not institute the suit for divorce 
of her free will or desire, but was induced so to do by a combi- 
nation of persons, one of whom he averred the chancellor was. 
The chancellor iu his presence disavowed any such conduct. The 
attorney offered no proof of his charge, but persisted in it. Un- 
der such circumstances the court properly disbarred the attorney, 
such action being necessary to preserve its Own respect and to 
enforce respect from, and proper conduct on the part of its offi- 
cers. 


This is a case of original jurisdiction in the Supreme 
Court. 























JUNE TERM, 1382. - 33 


The State ex rel. v. Maxwell—Opinion of Court. 


The facts are sufficiently stated in the opinion. 


John A. Henderson and Wm, Kirk, in pro per., for Re- 
lator. 


J. E. Yonge, for Respondent. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is a proceeding by mandamus wherein the relator 
seeks a peremptory writ to restore him to the office, rights 
and franchises of an attorney and counsellor at law and 
solicitor in chancery, of which he has been deprived by the 
judgment of the Circuit Court of the State of Flerida for 
the First Judicial Circuit. The alternative writ alleges 
that this judgment was rendered “ without due hearing 
and contrary to the forms of practice and the laws of the 
State,” and of the Judge rendering the judgment that it 
was “in neglect of his duty in the premises as such 
Judge ;” that the said Judge did in a spirit ot prejudice 
and antagonism to petitioner ‘prosecute and conduct said 
suit and file and give testimony in the same, and did deter- 
mine the same contrary to the law and the facts in neglect 
of and in violation of his duty ; that in the spring of 1880 
the said Judge, upon the petition of J. P. Jones, issued a 
rule to petitioner to show cause why he should not be dis- 
barred (a copy of which is made an exhibit); that peti- 
tioner on rule day made full answer to said petition an@ 
rule in a written answer sworn to and filed, and submitted 
the same without argument ; that no replication was made 
or issue joined thereon; that the case as submitted on peti- 
tion and answer was continued from term to term ; and as 
this petitioner believed and was informed that his answer 
was sufficient in the premises, he gave no attention to the 
case until intormed on the streets of Pensacola that said 
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Judge had entered the decree against him; that several 
weeks after the entering of said decree petitioner learned 
that said Maxwell had filed and given some testimony in 
the case, to-wit: that he had tiled two letters obtained from 
the wife of petitioner and a certificate of his own; that it 
does not appear when the same was filed in the case, | 
the minutes stating “ that on another day came the court | 
and tiled the following testimony, &c.;” that, as will appear 
from the decree, it was based upon said testimony and cer- 
tificate of said Judge of which petitioner had no knowledge 

until as stated ; that it is not true, as recited in said decree, 

that petitioner submitted said testimony if that be implied 

by “submitted by counsel of respective parties ;” “ that 

after he submitted his answer to the rule he had no coun- 
sel, the record shows none, and none were authorized to 

act for him in such submittal of case or testimony, and 

that in fact no such submittal was made and petitioner had 

no knowledge of testimony, hearing or decree until after 
decree ; that said letters submitted by the court could have 

been explained as not applicable to the case, and said cer- 
tifieate of the court could have been shown to be incorrect ; 
that said A. KE. Maxwell was not under oath when he gave 
said testimony, but was in a high state of prejudice against 
petitioner.” A certified copy of the record ot the judg- 
ment disbarring the relator is made an exhibit to the peti- 
tion for mandamus, 

‘To the foregoing alternative writ respondent aliswers: 
That it is not true, as alleged in the’ petition, that re- 
spondent entered a decree disbarring petitioner without 
due hearing and contrary to the forms of practice, and that 
the facts are that the petitioner, by R. L. Campbell, Esq., 
attorney-at-law, presented his answer in open court at the 
Spring Term, 1880, and had the same filed April 29th, 
and that the said. Campbell, as attorney, then and there 
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submitted said answer, expressly stating that it was all that 
the petitioner had to submit in the case, and the case was 
then and there submitted for decision, both sides stating 
that they did not desire to make argument, whereupon re- 
apondent, as Judge, then and there said, “ let me have the 
papers and the evidence, gentlemen,” or words to that 
effect ; that the petitioner in that case, J. P. Jones, Esq., 
then and there said, “the evidence for the petitioner is 
mostly in the files of your court, that and some letters of 
respondent (Kirk) I will furnish, or words to that effect ;” 
that the case was thereupon taken under advisement by re- 
spondent and so held until the adjournment of the term 
which was shortly afterwards; but being then unable to 
announce 2 decision for want of time to consider the matter 
sufficiently, respondent continued the case; that at the next 
term of the court (February, A. D. 1881,) being adjourned 
Fall Term, the case being still under advisement, the decree 
referred to by petitioner was rendered ; that it is not true, 
as petitioner alleges, that respondent “did in a spirit of 
prejudice and antagonism to him prosecute said suit and 
file and give testimony in the same ;” that respondent did 
not prosecute the case at all, nor did he give any testimony 
in it; that he acted solely as Judge and court, and he 
hopes and believes that he is incapable of conducting any 
suit as Judge in a spirit such as the petitioner wrongly at- 
tributes to him in that case; that as to the filing of any 
testimony respondent says that all the evidence, including 
the letters referred to, was turnished him with the papers 
by the petitioner in that case, J. P. Jones, Esq., at or about 
the time the case was submitted to respondent for decision 
as hereinbefore stated, and that upon rendering the decree 
against petitioner herein respondent returned to the clerk 
the papers in the case with the evidence furnished as afore- 
said, accompanied by a memorandum of the evidence made 
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and given to me by said J. P. Jones, Esq., at the time he 
furnished the evidence as aforesaid, said memorandum be- 
ing in his handwriting, and to which | attached my certifi- 
cate merely to show what evidence was before me as is often 
done in similar circumstances; that the certificate of the 
clerk hereto attached marked “A ” as a part hereof will ex- 
plain to your honors how the language used by him in ref- 
erence to the evidence came to be used, and may possibly ex- 
plain also how the petitioner came to be misled in his 
charge against me as to giving and filing evidence, there 
being no other foundation for such a charge. Respondent 
says also that the foregoing statements cover all the other 
allegations of petitioner material to be answered ; and he 
submits that they show sufficient cause to entitle respond- 
ent to be hence dismissed without further answer. But 
your respondent out of abundant caution begs to submit 
for further cause the papers and evidence marked 1, 2, 3, 4, 
5, 6, 7, 8 and 9, on which he acted in rendering the decree 
disbarring petitioner, except that as to the answer to the 
rule for contempt, a certified copy instead of original is 
given here as paper marked 4, and as to his answer in di- 
voree suit of Kirk vs. Kirk, which was filed after the an- 
swer to the rule had been endorsed by me denying fully the 
charges made against me, and which substantially repeated 
the charges, respondent gives a copy marked exhibit “ C” 
attached to his answer in the disbarment case. And re- 
spondent submits that the said papers and evidence show 
‘ample cause why the petitioner should not be restored to 
his office of attorney-at-law. 
To this return the relator files a demurrer and sets up 
tor grounds of demurrer-— 
First, That it does not contradict or impair the legal 
force of a single allegation in the alternative writ. 
Second, That it is argumentative and does not take issue 
on any material allegation in said writ. 
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Third, That it does not show cause why said writ was 
not obeyed. 

Fourth, That it is not sworn to. 

This is the case as presented by the alternative writ, the 
return and demurrer thereto, except that we have not 
deemed it necessary to insert the exhibits filed by the par- 
ties—by the relator with his petition, and by the respond- 
ent with his return, &c. We refer to them subsequently. 

That a plea or return is not sworn to, is not a ground of 
demurrer. 

The remedy in a case where such verification is required, 
and whether it is necessary here or not we do. not decide, 
as it is unnecessary, is by motion to strike out. 

This point of practice was settled in this State in the 
case of Hagler vs. Mercer, 6 Fla., 344. By reference to the 
alternative writ the allegation here is that the judgment 
was entered without due hearing, and contrary to the 
forms of practice. The want of conformity to the rules of 
practice is alleged to have been that no replication was filed 
to the answer to the rule to show cause. This is not de- 
nied by the answer, and the record shows such to be the 
fact. Without deciding whether, if such a replication was 
necessary, a want of it in a case of this character would 
entitle an attorney to restoration to the rolls, other things 
being regular, and a case of improper conduct being shown, 
it is clear that in a proceeding of this character a_replica- 
tion to the answer to the rule is unknown. 

The proceeding to disbar an attorney is special, of a sum- 
mary character, and as to the method of practice and plead- 
ing is not coritrolled by the same rules in every respect that 
an ordinary common law action is, and one of the respects 
in which there is a difference, is that a replication to an 
answer is unknown to such proceeding. 

Upon the coming in of an answer in a proceeding of this 
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character, the motion of the movant is to make the rule 
absolute, and that of the respondent is to discharge it, and 
the introduction of testimony is proper without any further 
pleading. Says Lord Tenterden in Ex-parte Bayley 9, B. 
and C., 691, in speaking of the jurisdiction of courts in the 
matter of the control of attorneys, ‘* The court exercises a 
jurisdiction over attorneys, and that is to be exercised ac- 
cording to law and conscience, and not by any technical 
rules.” Ex-parte Brownsall, 2 Cow., 289; 1 Yerger, 231; 
Tom. Law Dic., 595; 22 Ark., 157; 36 N. Y., 651. As 
a matter of course he is entitled to notice, and to a hear- 
ing if he desires to be heard. Here the relator abandoned 
the case upon the filing of this answer. 

The view of the relator here, that the matter upon the 
coming in of the answer was not in issue, is therefore 
erroneous, and the only questions which remain to be con- 
sidered are the regularity of the introduction of the evi- 
dence, and whether a case is made where the court has de- 
cided erroneously upon the testimony, and a plain case of 
wrong and injustice is shown. 

We had occasion in the case of the State of Florida ex 
rel. J. Dennis Wolfe vs. William Kirk, 12 Fla.. 278, to 
examine this whole subject, and our views at length may 
be seen by reference to that case. 

The return to which this demurrer is interposed, and 
which we must take to be true, states the facts to be that 
the relator was represented by counsel who presented his 
answer, and stated that it was all that the relator “ had to 
submit in the case,” that the Judge then said: ‘“ Let me 
have the papers and the evidence, gentlemen,’ whereupon 
J. P. Jones, Esq., representing the rule, said, “ the evidence 
for the petitioner is mostly in the files of your court, that 
and some letters of the respondent, I will furnish ;” and 
that “all the evidence, including the letters referred to 
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(meaning thereby two letters trom the relator to his wife 
in reference to the loss of the papers in a divorce suit, in- 
stituted by his wife against him), was furnished to the court 
with the papers by the petitioner in that ease. 

The petition which was the basis of the proceeding to 
disbar was based upon judicial proceedings in which the 
relator was a party, and the record of which was to be 
tound upon the files of the court, the petition setting up 
that “all of said matier will appear in the records on file ” 
in the Cireuit Court Clerk’s office. 

It is thus seen that the relator here was by the petition 
advised of the nature of the accusation and of the evidence 
proposed to be introduced to establish it, and that such evi- 
dence was in the records of the court. 

In addition to this the respondent in his answer to the 
petition to disbar him admitted that he made the charge 
of combination and other matters as hereinafter stated by 
making the records which contained them exhibits to this 
answer. 

We can discover nothing irregular in the practice here 
followed. The court acted for the most part upon the ad- 
missions of the relator himself. This brings us to the con- 
sideration of the charge and the evidence which was made 
the basis of the judgment disbarring the relator. The 
judgment of the court and its recitals are as follows: 
* This case coming on to be heard on petition, answer and 
evidence, and having been submitted by counsel of the re- 
apective parties without argument. and it appearing to the 
court that the papers in the case of Georgianna EF. -Kirk 
ve. William Kirk were taken from the office of the clerk 
of this court by the respondent after said case was set for 
final hearing and have not been returned, and that he has 
given no satisfactory excuse for not returning said papers, 
and that his character as an attorney is not relieved of 
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blame because said papers were taken from the office by 
him as ‘ respondent’ in said cause and not in his capacity 
of attorney ; and it further appearing that in answer to a 
rule for contempt in a new suit between the said G. EF, 
Kirk and the respondent now pending in the court the re- 
spondent did charge the Judge of this court with improper 
complicity with the said G. E. Kirk and others in the 
bringing of said suit, and when in open court the said 
Judge demanded to know of respondent whether said 
charge was made by him in said answer the respondent 
then acknowledged and persisted in said charge; and fur- 
ther, atter the said Judge had endorsed on said answer a 
full denial of said charge, that the respondent did sub- 
stantially repeat the same in his answer to the bill of said 
G. E. Kirk in the suit aforesaid.” Then follows the tor- 
mal part of the judgment. 

Upon an examination of the record it appears to fully 
sustain the recitals of this judgment. A suit had been in- 
stituted by the wife of the relator against him to obtain a 
divorce. In the relator’s answer he charged that the suit 
was not instituted by his wife of * her free will or desire, 
but by a combination of persons for the purpose of inju- 
ring this respondent, and to settle and adjust property rela- 
lations of said wife in disregard of facts and law of the case 
and of the injury it would inflict upon'the heretotore good 
name ot respondent, and of the legal stigma it would fasten 
upon the name of his innocent and helpless child, and which 
said combination, as heretotore named and set forth, did in- 
fluence and coerce my said wife into bringing this suit, and 
that aside from said combination and influence she is to me 
a loving wife, and to her said child a loving mother. 

“That the following persons, some from premeditated 
will and others from acquiescence, form said combina- 
tion, and took part and infinenced same in manner here- 
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after set forth, to-wit: A. E. Maxwell, Judge of the 
Circuit Court, J. P. Jones, attorney, G. O. Brosnaham, Isa- 
bella Brosnaham, brother and mother of wife, John Bros- 
naham, (brother) F. C. Brent and Mary Brent, his wife, 
(heir to estate) David Shuttleworth, (heir, &c.,) and B. F. 
Renshaw, son of my wife.” 

The Chancellor is here accused by the relator of joining 
and encouraging a combination against the relator to con- 
trol property in which he elaimed an interest. The evi- 
dence discloses further that the papers in the divorce suit 
which his wife had brought against the relator were re- 
moved from the files of the court by the relator and not ac- 
counted for when he was called upon to explain the loss. 
It was his duty, at least, to disclose the name of the per- 
son to whom he had entrusted the papers. The Chan- 
cellor and his authority were defied. The Judge dis- 
claimed any combination of the character charged. There 
was no evidence of such combination, and the court was 
obliged to take such action as was necessary to preserve itr 
own respect and enforce respect from its officers. 

An investigation of this character is at no time pleasant, 
but our duty in this respect is not limited or controlled by 
the line of convenience or inclination. We do not see how 
the court could have well done otherwise than take the ac- 
tion it did. 

The demurrer is overruled, the peremptory writ denied, 
and there will be judgment for the respondent. 


At the same term, or a subsequent day, an order was 
made, on motion of relator, allowing him to file a “ further 
pleading,” and serve a copy of the same on respondent, and 
that respondent take issue thereon within five days from 
such service. Relator filed a paper setting up both a gen- 
eral and special replication, and respondent on March 138, 
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1882, joined issue on the general replication, and moved te 
strike out the special replication. 


At the June Term, 1882, the case was dismissed, on mo- 


tion of respondent, for want of prosecution and “ at the cost 
of the petitioner.” The motion for judgment of dismissal 
was on the ground that relator had taken no steps to prove 
his petition. 





Emory F. Skinner, APPELLANT, va. JOHN Pinney, Ap- 
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PELLERF. 


. The statute of this State provides that a certitied copy of a deed 


duly recorded shall be received in evidence ‘* in the same manner 
as the original thereof may be,’’ and with the like force and 
effect. The execution of an original deed duly acknowledged, pre- 
sented in evidence by a party claiming under it, must be proved, 
and therefore a certified copy is not per se evidence of the due 
execution of the original. 


2. The statute does not make the acknowledgment or proof of a deed 


for the purpose of registration evidence of its due execution for 
any other purpose. (Hogans vs. Carruth, 18 Florida, 593.) 


3. When A. trespasses upon land in the possession of B. and cuts down 


@vees. making them into logs and takes them away from the land, 
B. may maintain an action of trover for the conversion of the 
logs. 

A trespasser acquires no property in such logs by having bestowed 
his labor upon them. though their value isenhanced by the labor. 

The measure of damages in an action of trover for logs taken from 
land in the plaintitf’s possession is the value of the logs at the 
time and place of conversion with interest. The conversion is 
complete when the logs are taken away from the premises. 

Proof of possession of land by the plaintiff is sufficient to enable 
him to maintain trover for logs taken from the land. 

A defendant in trover cannot set up title to the property in a third 
person, unless he counects himself in some manner with that title 
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Appeal from the Cireuit Court for Kseambia county. 
This was an action of trover, brought by appellee against 
appellant for the conversion of a quantity of logs. De- 
fendant pleaded not guilty, and further that the plaintiff 
was not the owner of the logs nor entitled to the possession. 
The cause was tried in April, 1882. 

Plaintiff testified that he owned land on Garzon’s Point, 
in Santa Rosa county, and had owned it for twenty-three 
years; was put in possession of it before the war by the 
United States Marshal as the result of a suit by plaintiff 
in the United States Court to recover the land, and has 
been in possession by agents ever since. Joseph Bonifay 
was his agent up to two or three years ago, and Peter 
Schaff has been since in possession for plaintiff. The bill 
of exceptions recites: “ And the plaintiff further to prove 
the issues in his behalf by his attorney, after having, in 
connection with his possession of said tract of land as 
aforesaid, made proof to the jury that the title to said 
tract of land had ceased to be in the United States and be- 
come vested in one Manuel Bonifay by act of Congress, 
offered, and having offered and read to the jury deeds de- 
raigning the title of said land from said Bonifay to one J. 
LL. White.” offered in evidence certified copy of the record 
of a paper purporting to be a deed from Joseph L. White 
to John Pinney of the said lands, dated 24th November, 
1858. The paper was certified by the Clerk of Santa Rosa 
county. The defendant objected to the reception of this 
paper in evidence upon the ground that the plaintiff had 
not oftered proof of the execution of the deed of which it 
purported to be a certified copy. The objection was over- 
ruled and the paper received, to which ruling an exception 
was taken. 

Plaintiff further proved by Peter Schaft that he had re- 
sided on Garzon’s Point, on land. belonging to the plaintiff, 
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about seven years with his father-in-law, who, during that 
time, had been the agent of the plaintiff to look after the 
lands, and that since the death of his father-in-law, two or 
three years ago, he ha been the agent of the plaintiff for 
the same purpose. He lived upon and had enclosed fifteen 
acres in one corner of the Pinney land, and other persons 
had enclosed about 25 acres, and the rest was unenclosed : 
that prior to December, 1880, defendant begun to cut tim- 
ber logs on Pinney’s land. He warned him not to cut 
timber there, and that the land was Pinney’s. He con- 
tinued cutting, and cut and hauled to the waters of Black- 
water and Escambia bays, on the sides of Garzon’s Point. 
1,423 logs, where they were put into the water and taken 
away by defendant’s tow-boat. He had measured 300 or 
400 of the logs and they averaged 200 feet board measure, 
and he estimated the balance to average the same measure- 
ment. 

George W. Wright testified that logs were of the value 
of $6 to 87 per thousand superticial feet, board measure, in 
the water of Blackwater bay, at Garzon’s Point, in De- 
cember, 1881. Defendant objected to the question eliciting 
this testimony on the ground that the value at that place 
was not the measure of damages as against the defendant 
and Was irrelevant, and the objection was overruled. 

The defendant testified that he claimed the Jand on Gar- 
zon’s Point claimed by the plaintiff where the trees were 
cut, and that it was known in the United States surveys as 
Sections 20, 21, 22, 24, 25 and parts of Sections 27 and 28. 
T. 1, R. 28, W., and that he claimed the lands under cer- 
tain certificates of sale and deeds of the Commissioner of 
Lands and Immigration and the Trustees of the Internal 
Improvement Fund, dated in 1880 and 1881, before the 
cutting of the timber. 

Defendant offered to prove by himself that on learning 
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that the said land contained timber trees he endeavored to 
find to whom the land belonged, and found that the records 
of the county did not show the ownership; that he was 
informed by the Register of Public Lands that they be- 
longed to the State of Florida, as shown by a map sent 
him by the Register upon which the lands on Garzon’s 
Point were laid out in townships and sections according to 
the United States surveys, and the sections were marked on 
the map as State property; and he then bought the lands 
from the Trustees of the Internal Improvement Fund. 
The plaintiff objected to the testimony offered as not ad- 
missible to affect the question of damages, and the court 
excluded the testimony. 

Defendant also offered to prove the market value of the 
standing trees at the time they were cut and hauled away, 
and upon plaintiff's objection the court excluded the testi- 
mony. Defendant also offered to show the market value 
of the trees after they were cut at the time and place of 
cutting, which testimony was excluded by the court. De- 
fendant further offered to prove by Henry Lewis, for the 
purpose of establishing a measure of damages, the market 
value of the logs in the waters of Pensacola and Escambia 
bays, when and where placed by defendant, to have been 
$5 per thousand, and that the expense of cutting and*haul- 
ing from the place where cut to those waters was $4.50, 
and the expense of cutting was ten cents per tree ; but the 
plaintiff objected, and the court refused to receive the tes- 
timony. To these several rulings defendant excepted. 

The Judge charged the jury “ that the measure of .dam- 
ages in this action under the count in trover was the value 
of the property at the time and place of conversion, and 
that if the jury found that the defendant cut the logs of 
plaintiff on plaintiff’s land and hauled them off of said 
land the conversion was complete only when the logs left 











46 SUPREME COURT. 
Skinuer v. Pinney—Opinion of Court. 


the plaintiff’s land, and the jury should find against the 
defendant for the market value of such logs at such time 
and place, with interest to the time of the verdict.” 

To this the defendant excepted. The jury found for the 
plaintiff, and assessed the damages at $2,047.36, and de- 
fendant appealed. 

The errors assigned are: 

1. The admission in evidence of the certified copy of the 
deed trom J. L. White to John Pinney. 

2. The admission of the testimony of Geo. L. Wright as 
to the market value of the logs in the water of Blackwater 
bay at Garzon’s point. 

3 and 4. The exclusion of the testimony of plaintiff and 
Lewis: and 5. The charge of the court 


W. A. Blount for Appellant. 
John C. Avery and John A, Henderson tor Appellee. 
Tar Cuire-Justice delivered the opinion of the court. 


Under the statute of this State (MeClellan’s Dig., 514, 8. 
8,) a certified copy of a record of a deed is not made evi- 
dence without other proof of the original than the proof or 
acknowledgment taken before the acknowledging officer. 
The statute says that such certified copy shall be received 
in evidence in the same manner as the original thereof may 
be and with the like force and effect. How is an original 
deed of conveyance by a third person duly acknowledged 
raade evidence? The rule is well established that a deed 
offered in evidence by a party claiming under it must be 
proved by the subscribing witnesses if they are living and 
within the reach of the process of the court, or, if their tes- 
timony is not so obtainable, by proving their hand-writing 
or that ot one of them. (Green]. Ev., $569, et seg.) ‘There 
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are exceptions (applicable to circumstances not existing in 
the present case) mentioned by Greenleaf and other writers, 
which need not be noticed here. 

The statute relating to the acknowledgment (McClellan, 
215, 8S. 6,) says that “in order to procure the recording of 
such conveyance ” it must be acknowledged or proved in a 
certain manner, but we have no law substituting the ac- 
knowledgment or proof for the purpose of recording, as evi- 
dence of due execution before a court, for the usual meth- 
ods of proof. 

How can it be contended that a certitied copy of the ree- 
ord is evidence without other proof, while the original duly 
acknowledged or proved for the purpose of record and re- 
corded, is not evidence, unless its execution is duly proved 
by the subscribing witnesses ¢ To so hold would make a 
certified copy of a forged deed and a forged acknowledg- 
ment better evidence than a genuine duly acknowledged 
original deed, and without the sanction of a statute. So 
long as the statute does not provide that the acknowledg- 
ment duly certified shall be deemed evidence of the genu- 
ineness of the signatures of the grantor and the witnesses, 
the courts cannot make them so without asserting the 
power of legislation. According to the statute a certified 
copy of the record of the deed is to be received in evidence 
in like manner as though the original were produced, and 
not otherwise. 

In the case of Hogans’ Heirs vs. Carruth, 18 Fla., 593, 
this court said that “ the certiticate or acknowledgment is 
not a common law certificate, but is altogether statutory 
in its character and can serve no other purpose under the 
statute than that declared by the statute, which is to au- 
thorize a record thereof in the office assigned by law for 
that purpose,” and “where a different rule prevails it is be- 
cause the statute in letter or effect makes deeds thus ac- 
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knowledged and recorded evidence.” See authorities cited 
in that case ; and note 479, p. 582, Vol. 2, Cowen & Hill’s 
Notes to 4th Am. Ed. of Phil. Ev. 

The result is that under our statute a certitied copy of a 
private deed duly recorded may be received as evidence 
only where the original is duly proved to have been exe- 
cuted, or as secondary evidence. Until the Legislature 
shall declare that the certificate of the officer taking an 
acknowledgment shall be deemed sufficient proof of due 
execution, otherwise than for the purpose of record, we 
cannot change this rule of evidence. 

The plaintiff has here shown, however, that he was in pos- 
session as a purchaser and under claim of title and had been 
in such possession for twenty-three years, his agents having 
resided thereon and “looking after” them. The lands had 
been granted to his predecessor by an act of Congress of 
May 23, 1828. The defendant commenced cutting timber 
trees on this land in December, 1880, or before, and plain- 
tiffs agent notified him that it was on plaintiff’s land, but 
he persisted in cutting and put into the water of the bay 
adjoining 1,423 logs and took them away with his tug. 

Defeudant introduced deeds and certificates of purchase 
trom the Trustees ot the Internal Improvement Fund of 
Florida, but these gave him no title or right of possession 
ot the land because the United States had granted it to the 
predecessor of the plaintift before the grant to the State. 

While these logs remained upon the premises in posses- 
sion of plaintiff they were in his possession, and this pos 
session was sufficient to maintain his action of trover for 
their conversion. (Weymouth vs. Ch. & N. W. R. Co., 17 
Wis., 550.) The conversion was complete when they were 
removed away from the boundary of the land, for while 
they remained upon the land they were still in his posses 
sion. 
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The ofter of the defendant to prove the value of the 
standing trees as the measure of damages for the conversion 
was properly rejected, because the action was brought to 
recover the value of the logs taken away and not for the 
trespass in cutting them down. And the offer of the de- 
fendant to prove the value of logs at some other place to 
which he had removed them was properly rejected because 
plaintiff was entitled to the value at the time ad place of 
conversion. The counsel of the respective parties agree 
that “ the measure of damages is the valne of the thing 
converted at the time of conversion.” 

Detendant’s counsel cites the case of Weymouth vs. Chi- 
vago & N. W. Railway Co., deciding that where wood was 
piled on detendant’s land for the purpose ot selling it to 
defendant and was taken away by mistake by defendant 
hefore the sale was completed, the measure of damages was 
the value of the wood where plaintift had deposited it and 
not at the place to which defendant had carried it and min- 
gled it with other wood so that it its identity was lost. 
This was upon the ground stated that “ where the owner 
waives the right to reclaim the property itself and sues for 
damages the difficulty ot separating the enhanced value 
trom the original value no longer exists. It is then en- 
tirely practicable to give the owner the entire value that 
was taken.” The court held that in trover where the prop- 
erty was taken by mistake the rule of damages should be 
the value where first taken. The court cites approvingly the 
ease of Curtis vs. Grant, 6 Johns. 168, where plaintiff had 
trespassed upon detendant’s land and manufactured his tim- 
ber into coal which remained upon the land. The tres- 
passer sued the owner of the land for the coal, and it was 
held that he had no cause of action, for, the coal belonged 
to the owner of the timber out of which it was made. 
“ For it is conceded by all the cases that a wrong-doer can- 

4 
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not, by bestowing labor upon the property of another. 
which he has tortiously taken, thereby divest the title of 
the original owner, but the latter may retake it in what- 
ever form so long as its identity can be established. And 
in determining the question of recaption the law must allow 
the owner to retake the property, or it must hold that he 
has lost his right by the wrongful act of another. If re- 
taken at all it must be taken as found, though enhanced in 
value by the trespasser. It cannot be restored to its origi- 
nal condition. The law, theretore, being obliged to say 
either that the wrong-doer shall lose his labor, or the 
owner lose the right to take his property wherever he may 
tind it, very properly decides in favor of the latter.” 

This case comes far short of establishing the rule con- 
tended for that this defendant is liable only for the value of 
the standing trees, and that he ought not to be made to pay 
for the enhanced value consequent upon his labor in con- 
verting plaintift’s trees into timber upon plaintiff's prem- 
ises. The difficulty is that a trespasser cannot by convert- 
ing the trees of another into timber on the premises claim 
any property in the timber, because he is a trespasser and 
the property in the timber remains in the owner. 

Defendant’s counsel also cites Single vs. Schneider, 30 
Wis., 57, (replevin) in which it is held that where logs are 
knowingly and wilfully cut by one man from the land of 
another, the value of the logs cut will be the ordinary meas- 
ure of damages. In that case the defendant had manufac- 
tured the logs into boards and the court said that the plain- 
tiff could not reeover the value of the boards. This decis- 
ion is in conflict with the uniform ruling of other courts 
which hold that the property has not changed ownership 
by the wrongful act of one who has taken possession of it 
without the consent of the owner. It was expressly con- 
deroned in Nesbit vs. St. Pau) Lumber Co., 21 Minn., 491, 




















JUNE TERM, 1882. 51 
Skinner v. Pinney—Opinion of Court. 


where the court says that the decision in Single vs. Schnei- 
der was “at variance not only with every adjudication on 
the point, but with principle; for the wrong-doer can be 
permitted to retain a part of the value, only on the ground 
that he has a property in the chattel, to the extent of that 
part of the value that he is allowed to retain.” The rule 
js statel in Silsbury vs. Coon, 3 N. Y., 379: “If the 
wrong-doer sell the chattel to an honest purchaser having 
no notice of the trand by which it was acquired, the pur- 
chaser obtains no title from the trespasser, because the tres- 
passer has none to give. The owner of the material may 
still retake it in its improved state, or he may recover its 
improved value. The right to the improved value is a con- 
sequence of the continued ownership. It would be absurd — 
to say that the original owner may retake the thing by an 
action of replevin, in its improved state, and that he may 
not, if put to his action of trespass or trover, recover its im- 
proved value in damages.” 

In Moody vs. Caulk, 14 Fla., 50, cited by appellant, it 
was held that the measure of damages in trover where the 
property converted was ordinary merchandise and the like 
perishable property the subject of traffic, the rule of dam- 
ages was the value of the property at the time of conver- 
sion with interest, and not the highest price between the 
time of conversion and the trial with interest, as was 
charged to the jury at the Cireuit. In other words, the 
rule we adopted gave the plaintiff compensation for his 
Joss at the time of the conversion and interest, whether the 
conversion was fixed by the unlawful taking or by a refusal 
to deliver on demand made. 

The same rule was enforced in Robinson vs. Hartridge, 
13 Fla., 501, 515. 

In neither case is there an intimation that: the plaintiff 
is not entitled to any enhanced value produced by the con- 
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duct of the wrong-doer prior to the actual removal of the 
property from the owner’s possession. 

The claim made by the plaintift here is for the value of 
the logs at the time of their removal from his premises, 
and that is the conversion complained of. It cannot be 
disputed that he had a right to the possession of the logs 
at least until they were taken away, and the authorities say 
he could reclaim the property even after their removal to 
any other place, because they were still his property. The 
argument of counsel for defendant is that the plaintift 
ought not to profit by the labor of the defendant in mak- 
ing the property more valuable—in converting trees into 
timber—but the answer is that ihe defendant acted wrong- 
fully, whereby he lost his labor, and though the timber is 
more valuable than standing trees, yet the timber belongs 
to the owner of the trees and not to the trespasser. 

There are a few cases where courts have moditied the 
rule of damages in trespass and trover and confined them 
to the actual damage sustained by the cutting of trees, but 
they are rather exceptions to the general rule, and are gen- 
erally cases of innocent mistake or the suit is against an 
innocent purchaser after conversion, or where the article 
converted has been manufactured into other forms of mer- 
chandise. None of these cases apply to the facts before us. 

The plaintiff here makes no claim for any value added 
to the logs after they were taken from his possession, but 
only for their value while lying in the water upon and ad- 
joining his land. No exemplary damages were asked or 
awarded. 

The charge of the court that the conversion was com- 
plete only when the logs were removed from plaintiff's 
land, and that the plaintiff was entitled to recover the 
value at the time and place of removal by the defendant, 
with interest, if the logs were shown to have been removed 
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from the plaintift’s land by the detendant, is strictly in 
accord with the rule of law laid down by this court and 
by all other courts, as we understand them, with the ex- 
ception mentioned of the few cases where courts modified 
the rule in favor of innocent purchasers after conversion 
and eases of innocent mistake. 

It follows that the ruling of the Judge in excluding tes- 
timony as to the value of the standing trees and the ex- 
pense of cutting and hauling to the water, and the value 
of the logs at the place to which they had been towed by 

,defendant’s boat after leaving plaintiff’s possession, was 
not erroneous. This ruling is in precise accord with the 
argument of appellant’s counsel that the value aft the time 
of the actual conversion, and not the value at a subsequent 
time or at another place, is the true guide. The value of 
the logs when taken from the plaintiff” 8 possession was the 
measure given to the jury, and we find no case where a 
rule more favorable to the defendant has been given upon 
facts similar to those in the present case. 

The defendant claims that if he was a trespasser at all 
he was an innocent one; that he believed the property was 
his own, and there is no element of wilfulness or malice. 
But before he removed the logs he was notified by plaintift’s 
agent in possession that the land belonged to plaintiff. But 
he continued the cutting, and removed all the logs after 
this notice. 

As to the evidence of title introduced by the defendant, 
it could not avail him because the Trustees of the Internal 
Improvement Fund or the State had no title, the land -hav- 
ing been granted by Congress to a private party, under 
which title the plaintiff was in possession. 

The plea that the plaintiff had no title to the logs, and 
that he was not entitled to possession, was not supported 
therefore by the deeds of the Trustees, or. by any other evi- 
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dence in the case. Nor could the defendant defeat the right 
of recovery even if the plaintiff's title rested only in pos- 
session and the absolute title was ina third person, for 
according to the general tenor of authority in this country 
the defendant in trover cannot set up the title of a third 
person in defense, unless he, in some manner, connects him- 
self with that title. Duncan vs. Spear, 11 Wend., 54; 
Weymouth vs. C.& N. W. R. Co., 17 Wis., 550; Barwick 
vs. Wood, 3 Jones, 806; Harker vs. Dement. 9 Gill, 7; 
Moore vs. Aldrich, 25 Tex., (Supp.) 275. 

The judgment is affirmed. 





JosEpH W. Russ, APPELLANT, Vs. JOHN B. GILBERT ET UX., 
APPELLEES. 


1. The opening of a default for want of a plea is within the sound dis 
cretion of the eourt, and this court will not interfere unless 
there has been a gross abuse of that discretion. It must appea 
that the ends of justice require that tue defendant be permitted 
to plead to warrant the reversal of an order refusing to open a 
default. A purely discretionary order will not be reversed, 


‘ 
ie 


Where pleas had been prepared and lett with a party to be sworn to 
and filed, and the party forgot to tile them in time to prevent a 
detault, and on an application to open the default no sworn plea 
to the merits was tendered, no aftidavit of facts showing a sub- 
stantial defence upon the merits. and no proot that the party had 
stated or exhibited to his attorney all the facts of his case upon 
which counsel advised him that he hada substantial defence 
upon the merits were read upon the motion, such application is 
addressed merely to the favor of the court, and not as a matte 
of right in furtherance of justice. 

3. When a defendant makes default by failing to plead, he confesses 

the cause of action and right of recovery, but he may, upon it 

quest, contest the amount of damages. In such case all the 
plaintiff is required to prove, or the defendant is permitted to 
controvert, is the amount of damayes 
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4, Section 22 of the act of 1828, (McClellan's Dig., 822. 337,) providing 
that the appearance of a defendant by attorney will prevent a 
detault for not pleading, is repealed by the second and sixth see- 
tions of the Practice act of 1873. Chapter 1938. 


5. A default tor not pleading may be entered on the ** Fourth of July,’’ 
if that be a rule day. 


Appeal trom the Cireuit Court for Jackson county. 
The tacts of the case are stated in the opinion. 


D. L. Me Kinnon tor Appellant. 
B.S. Liddon tor Appellees. 
THe Cuikeer-Justice delivered the opinion of the court. 


This was an action of ejectment commenced by appellees 
against appellant in Jackson county. The deelaration was 
filed and process issued in May, returnable at rule day in 
June, 1881. Summons was served May 14th, and on the 
rule day defendant entered his appearance by attorney. 
On rule day in July, no plea or demurrer having been filed 
by defendant, his default was:duly entered. At the Fall 
Term. November 16th, 1881, a motion was made to open 
the default upon aftidavits of the agent of the defendant 
and of his attorney, which motion was denied. Affidavits 
were read upon the hearing of the motion, which are re- 
ferred to hereafter. 

Atter the denial of the motion an inquest was had by a 
jury, who found for the plaintiff and assessed the damages 
for mesne profits, for use and occupation of the premises, 
at one hundred and fifty dollars. on which final judgment 
was rendered against defendant. 

Upon the inquest defendant appeared by counsel. Mrs. 
Gilbert was sworn on the part of the plaintiffs and testitied 
that the land in qtiestion was deeded to her by one Swails ; 
that the deed was lost and she was unable to tind it. De- 











56 SUPREME COURT. 


Russ v. Gilbert et ux.—Opinion of Court. 
tendant’s counsel, upon croas-examination, asked the ques. 
tion: “ Did you sell the land in question to W. S. Spears?” 
The question was objected to by plaintiffs’ counsel on the 
ground that by the default of defendant he was not enti- 
tled to give evidence of matters of defence, and the objec- 
tion was sustained. Plaintiffs then oftered in evidence the 
record book of deeds containing a deed trom P. .J. Swails 
to Louisa C. King, conveying the land in question. This 
was objected to on the ground that it was not per se evidence, 
but the due execution of the deed should be proved by the 
attesting witnesses ; but the Judge overruled the objection 
and permitted the deed to be read in evidence. 

The appellant assigns for error: 1. The ruling of the 
eourt refusing to set aside the default and permitting him 
to plead. 2. In refusing to permit the question to Mrs. 
Gilbert to be answered as to her sale of the property. 3. 
In permitting the introduction of the reeord of the deed 
without proof of its execution ; and lastly, that the detault 
was illegal because it was entered on the fourth of July,a 
national holiday. 

This court, in Waterson vs. Seat and Crawford, 10 Fla.. 
326, said that whether a default should be opened depended 
upon all the tacts and circumstances of the case. The court 
reversed the ruling of the Circuit Judge, who refused to 
set aside the default where the defendant showed by his 
affidavit that he had a meritorious detence to the action, 
and was corroborated by the testimony of other persons 
conversant with the facts ; that the pleas had been prepared 
and placed in the hands of one of his attorneys to he filed, 
and there was no culpable negligence on his part, he being 
unavoidably absent at the time the default was entered. 
One of his attorneys died about that time. ‘he court re- 
versed the ruling of the court below on the ground that 
the exercise of sound discretion required that the defend- 
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ant should have been permitted to make his defence, he 
having shown to the court the existence of facts constitu- 
ting a defence upon the merits, and had been guilty of no 
culpable negligence. 

We held, in Loring vs. Wittich, 16 Fla., 617, that where, 
in a natter of this character resting in the mere discretion 
of the court below, its order would not be reversed for er- 
ror, and we said that had the defendant tendered a good 
plea to the merits or filed an affidavit of merits, and offered 
to go to trial at once upon a material issue, the court might 
well have permitted him to plead, but this was a matter 
addressed to the sound discretion of the court. 

Says the Supreme Court of [llinois, in the Union Hide 
and Leather Company vs. Woodley, 75 TIl., 435: “It is a 
matter resting in the sound discretion of the court to whom 
an application is made whether a default shall be set aside, 
and an appellate court will not interfere unless there has 
been a gross abuse of the discretion.” Greenleaf vs. Roe, 
17 “Wl. 474: 51 TIL, 232: 83 Tl.. 192; 90 TI.. 548: see, 
also, eases cited in Loring vs. Wittich. 

If it appears that the ends of justice require it, the judg- 
ment by default will be set aside on terms and the defend- 
ant allowed to detend. Taylor on Kject., 441. 

This comprehends the rule in 10 Fla., 326, above cited. 
If the defendant has not been guilty of culpable negligence, 
and shows that he has a meritorious defence, offers to plead 
it and go to trial without delay, it would be a gross abuse 
of discretion to refuse to allow him to defend himself, and 
in such case this court, by virtue of its corrective power, 
would set aside such abuse of judgment. 

What is the case betore us in respect to this question ¢ 
Mr. Guyton, defendant’s agent, says that the attorney of 
defendant drew up some pleas for defendant to swear to 
about June 1, with instructions to file them on or betore 
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rule day in July; that the instructions escaped his atten- 
tion until a day or two before the time, when he looked 
for them and could not find them until the day after they 
should have been filed, and then brought them down to be 
filed ; that he believes he has a good and substantial de- 
fence to the action, and his attorney has so advised him 
atter having made a thorough examination otf the case. 
He learned from his attorney that he had requested the 
attorney of plaintiff to open the detault, and plaintiff’s 
attorney said he would if his client did not object. De- 
fendant’s attorney states that he drew up the pleas and 
handed them to Mr. Guyton to be sworn to and filed. He 
applied to plaintift ’s attorney to open the default very soon 
after it was entered, and said attorney consented to do so 
if his client would consent, and in consequence of this 
promise he did not make application to the Judge within 
sixty days to open the default. 

The act of 1873, Chapter 1938, Section 6, provides that 
the court or Judge may, in term time or vacation, give the 
defendant further time to plead, and the court or Judge 
may, for good cause shown to him, open any default or 
judgment for want of appearance or plea and allow further 
time, * but the application therefor must be made within 
sixty days from the time of the entry of such default or 
judgment, unless a term of the court shall, in the meantime, 
he held. when such application must be made during such 
term.” 

Assuming that the reason of the attorney for failing to 
apply to the Judge within sixty days is an excuse for his 
delay, to-wit: that the opposing attorney had not notified 
him that he would not consent, the showing made by the 
affidavits is far from sufficient to give the right to demand 
a reversal ot the order of the Judge refusing to open the 
default. The cause shown would not be sufficient if the 
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application had been made within that time. The defend- 
ant, neither by his own affidavit nor by that of his agent 
or attorney, does not offer any sworn plea howing a defence, 
nor affidavits showing facts from which it can be inferred 
that he has any defence. The agent says “ he believes that 
he has a good and substantial detence, and his attorney has 
so advised him after having made a thorough examination 
of the case.” Now here is no ‘fact whatever trom which 
the Judge can determine that any defence exists, or that 
the application was made in good faith. And it is note- 
worthy that the attorney in his affidavit does not state any 
such facts, nor even that the “examination of the case” 
bv him had induced him to believe that a defence on the 
merits of the case existed. The statement of the agent 
that the attorney told him so proves nothing as to an exist- 
ing defence. It is, therefore, not shown that the defendant 
had any defence upon the merits, not even that a plea of 
any character was sworn to by the defendant or his agent 
or attorney. 

The rule as laid down in Waterson vs. Seat. ef a/., in 8 
Fla.. or in Loring vs. Wittick. 16 Fla., has been ignored in 
making this application. The case is one simply of an ap- 
plication to set aside a default regularly entered without 
any showing of merits, and is addressed merely to the favor 
of the court. 

Appellant's counsel insists that under Section 22, act of 
1828, ( McClellan’s Dig., 822, $37,) the entering upon the 
appearance docket of the name of detendant’s attorney is 
equivalent to filing the general issue so as to prevent a de- 
fault, though no plea be filed. That was undoubtedly the 
effect of that section, but the second and sixth sections of 
the Practice act of 1873, (Ch. 1938) have repealed Section 
22 of the act of 1828, and provided that an appearance eo 
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tered only prevents a default for want of appearance and 
not a detault for not. pleading. 

As to the alleged error in regard to refusing to permit 
the witness (plaintiff) to answer whether she had not sold 
the land in question ; and the error assigned in respect to 
the proof of the deed offered by the plaintiffs, it is only 

ecessary to say that the plaintiff's title or right of recov- 
ery alleged in their declaration stood confessed by the de- 
fault, and it was not necessary to prove it. “ When the 
defendant is summoned to plead to the action, he stands 
mute (by his default), and thereby confesses the plaintiffs’ 
cause of action and right of recovery ; but when a motion 
is made to assess the amount of the plaintiff’ damages he 
replies and claims the right to contest that question. * * * 
The authorities go to the fact that whatever would have 
been a bar to the action itself cannot be given in evidence 
in mitigation of damages.” All the plaintiff has to prove 
or the defendant is permitted to controvert is the amount 
of damages. (Watson vs. Seat and Crawford, 8 Fla., 446, 
449 ; Comyn’s Dig. Pleader, C.; Harlan vs. Smith, 6 Cal. 
173 ; 15 Cal., 26.) There was no issue to be tried. 

It was suggested and urged with commendable patriotic 
fervor that the default having been entered on the “ glo- 
rious fourth ” of July, it was void, that day being «es non, 
or a national holiday. Our statute on that subject merely 
provides that the fourth of July shall, in regard to bills and 
notes, be treated as a public holiday, and presentation for 
acceptance or payment may be made on the preceding day. 
Courts and business are not inhibited on those days. 

The judgment is affirmed. 
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James M. Groover kT AL., APPELLANTS, VS. ANDREW J. 
CoFFEE, APPELLEE. 


1. Documents purporting to be issued by the Executive of another 
State, bearing its seal. are recognized without other proof of 
their execution than the inspection of its seal. 

2, A grant by the Governor of Georgia in 1842 of land lying on the 
boundary between Georgia and Florida. whieh land was then, 
and was for « long time prior thereto, had been considered by 
her within the territorial limits of Georgia, and incorporated 
within one of her counties, and over which the authorities of that 
State had long exercised the usual powers of government, may 
he received as evidence in the chain of title, although upon a 
tinal location of the boundary line by agreement between the 
States, ratitied by Congress. the land falls within the present 
boundary of Florida. 

3. Where the subscribing witnesses are dead, or beyond the jurisdiction 
of the court. the execution of a deed may be proved by evidence 
that the signatures of such witnesses are genuine. 

4, A deed of the Trustees of the Internal Improvement Fund is prima 
Sucie evidence of title in the grantee, but such title may be over- 
come by a superior title. 

5. A certiticate of the Commissioner of Lands and Immigration, stat- 
ing that certain lands had been patented by the United States to 
this State. is prima sucie evidence with respect to ownership by 
the State or the Trustees of the Internal Improvement Fund, 
under Chapter 2063, Laws of 1875. MceC.’s Digest, 515, Sec. 10. 

6. A certificate of the Commissioner of Lands and Immigration, that a 
sale of certain land described had been made to a person named 
at a previous date, such certificate not being a deed, agreement 
or contract for the sale of lands or a copy thereof, is not evidence 
under the statutes. Me.’s Dig.. 515. 

i. Parol testimony that a certificate of entry of lands at the land oftice 
had been issued and had been assigned by the purchasér is not 
admissible, unless it be shown that the writing has been lost or 
destroyed, or is in possession of the opposite party. 


Zz 


. The survey of the boundary line as located and marked by Orr and 
Whitner under the authority of the States of Georgia and Flor- 
ida, having been adopted by the Legislatures of the two States 
on the 8th of February, 1861, as the true boundary line, and the 
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same having been substantially ratitied by Congress in 1872, that 
line is regarded as-the settled boundary between the two States 
from the junction of the Flint and Chattahoochee rivers to Elli- 
cott’s Mound on the St. Mary's river. 

9. The State of Georgia, long prior and subsequent to the year 1842, 
was in actual possession, exercising its jurisdiction and sove- 
reignty. of the territory south of the boundary line as now settled 
and north of a line.called the ** Watson line,” and in that year 
granted a quantity of land bounded by the Watson line; the 
grantee entered into actual possession under the grant, and he 
and his grantees have been in the. actual occupation and have 
cultivated the land from that date up to a recent period. when 
they were dispossessed by one claiming title under a patent issued 
by the United States Land Office to the State of Florida and a 
deed from the Trustees of the Internal Improvement Fund. 
The boundary line between Georgia and Florida had been in 
doubt and in dispute between these States since 1842, until it 
was settled by agreement in 1861 between the two States and the 
sanction of Congress in 1872, and located north of the Watson 
line: Held: (a.) That ** grants bya government de fucto of parte 
of a disputed territory in its possession ~ are-valid, and the rights 
to property so acquired *‘are respected and sacred.” (6.) That 
upon this principle of the law of nations the grant by the State 
of Georgia conferred a right to the property conveyed to the 
grantee (°.) Thata subseqiient patent issued to a third person 
by the United States covering the same land does not divest the 
purchaser from the State ot Georgia er his grantees of the title 
and right of possession claimed under the Georgia grant. 


Appeal from the Cireuit Court for Jefferson county, the 
case having been transferred from Madison county. 
The facts of the case are stated in the opinion. | 


Pasco & Palmer and C. W. Stevens tor Appellants. 
Angus Paterson tor Appellee. 


In the year A. D. 1839 John Cottee, a brother of the de- 
fendant, settled the land in controversy, the same not being 
in market, and afterwards sold his claim to the defendant. 
After the said land: was patented to the State of Florida as 
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swamp and over-flowed lands Stripling and McCall entered 
it from the State, making a part payment and receiving 
only a certificate, which certificate was transferred to the 
defendant for value, and in the year A. D. 1874 the de- 
fendant procured a deed from the State of Florida, that is, 
trom the Trustees of the Internal Improvement Fund to 
himself. This land was patented to the State of Florida 
by the United States in the year A. D. 1850. The plaintiffs 
claim the land in controversy through a grant from the 
State of Georgia. 

The defendant and Charles A. Groover, the ancestor un- 
der whom the plaintiffs claim, were neighbors, and they 
agreed to let the matter stand until some action would be 
taken by Congress. And in the year A. D. 1872 Congress 
did take action in the matter, but did not ratify the Geor- 
gia grants, leaving the land as the property of the defend- 
ant as the government had conveyed it. Charles A. Groover 
died betore he and the defendant had done anything about 
the said agreement. However, at the request of Mary J. 
Groover, his widow and executrix, the defendant sold the 
land to her, to be paid in annual installments of one hun- 
dred dollars each, the first to be made in one year—there 
was no deed nor writing. At the end of the time instead 
of making the payment for the land she intormed the de- 
fendant that she would keep the land without paying for 
it,asshe had been advised by friends. The defendant then 
(A. D. 1874) brought an action of ejectment against her in 
her own right and as executrix in the Circuit Court in 
Madison county, and on her application, she living in 
Georgia, the case was transferred to the United States Court 
at Tallahassee, and was tried A. D. 1876, and the verdict 
and judgment were in favor of Andrew J. Coftee, the 
defendant herein; and now the heirs at law of the said 
Charles A. Groover bring this suit, (the said widow not 
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being a party.) It wascommenced in Madison county, but on 
account of the disqualification of the Judge was transferred 
to Jefferson county. The verdict and judgment were in favor 
of the defendant, from which this appeal is taken by the 
plaintiffs. 

It the plaintitts had connected themselves with the chain 
of titles which they attempted to make, or had shown any 
title at all in themselves derived through the State of Geor- 
gia, then there would have been but one question involved 
in this case. That is: Which had a right to the land in 
controversy, the United States or the State of Georgia? 

If the land belonged to the United States in 1819, at the 
conelusion of the treaty with Spain, then the verdict of the 
jury is correct: if, on the other hand, the land belonged to 
the State of Georgia at that time, the verdict might have 
been ditterent. 

The dividing line between the States of Georgia and 
Florida was, at a very early period, recognized as « line 
running from the junction of the Flint and Chattahoochee 
rivers to the head of the St. Marys river. Hodgkiss’ Stat- 
ute Law of Georgia, 83; Code of Georgia (1861), 7 See., 
21; Thomp.. Dig., 4; also 584; Constitution of Florida, 
186s, Art. 1: Brightly’s Dig., 288, Sec. 2. 

The line was not permanently marked until A. D. 1859. 
This was done by B. F. Whitner on the part of Florida 
and G. J. Orr on the part of Georgia, and is called the 
Whitner and Orr line. 

There was also a line marked by McNeil known as the 
MeNeil line, which has been noticed by both States. The 
State Legislature of Florida ratified all grants made by 
the State of Georgia that might fall south of the Whitner 
and Orr line, provided they did not come south of the Me- 
Neil line. Laws of Fla., 1859, Chap. 1017. 

There is a neighborhood line called the Watson line, but it 
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is not found in the statutes of either State, and is only re- 
ferred to in the act of Congress passed to quiet titles along 
the line which the United States had not conveyed. Stat- 
utes at Large, 1872, page 52, Chap. 461. 

There are none of these acts that give the State of Geor- 
gia a right to grant the land in controversy or to make a 
This land lies not only south of the Whitner 
and Orr line, but also south of the McNeil line, and was a 
part of the land ceded to the United States by Spain A. D. 
1819, and the United States had the right to grant this 
land to the State of Florida or otherwise. 

The Whitner and Orr line is now the acknowledged line 
between the States of Georgia and Florida, so established 
and fixed by the States themselves. Laws of Fla. (1859), 
Chap. 1017: Laws of Fla. (1861), Resolution No. 16; Me- 
Clellan’s Dig. page 952, Sees. 8 and 11; Code of Georgia, 
1861, pages 6 and 7, Secs. 17 and 21. 

And it: is the right of independent nations to establish 
and fix disputed boundaries between their respective terri- 
tories, and this right belongs to the several States of the 
American Union with one exception, that is by consent of 
Congress, and persons claiming land under grants from the 
States are subject to the conditions of the compact made 
Poole vs. Fleeger, 4 Peters, 185; Rhode 


valid deed. 


by the States. 
Island vs. Massachusetts, 12 Peters, 657; Garcia vs. Lee, 
12 do. and 511. 

But even if Georgia had the right to grant the land in 
controversy the plaintiffs have not made out such a case as 
entitles them to recover. First, they introduced two Geor- 
gia grants to James Groover; second, a deed from James 
Groover to Thomas J. Groover ; and third, they attempt 
to introduce a deed from Thomas J. Groover to Charles A. 
Groover, the ancestor under whom the plaintiffs claim their 
right, but this last deed they failed to prove. One of the 
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subscribing witnesses is alive, and his evidence could have 
been taken, and he is the only one that could prove the 
said deed. 1 Greenl. Evi., $569; 3 A. K. Marsh., 77; 13 
Am. Dec., 136 and 139; Lewis’ Heirs vs. Rings, 3 Mar- 
shall, 1109. ; 

The want of the evidence of this witness has caused the 
plaintift to fail to show any title whatever in their ances- 
tor, or to connect them at all with the original grant, hence 
they are not entitled to recover even if the defendant had 
introduced no evidence, as plaintiffs must depend upon the 
strength of their own title and not upon the weakness of 
their adversaries. Hartly vs. Ferrill, 9 Fla., 374. 

But the defendant did introduce evidence, and did show 
his title through the State of Florida from the United 
States, to-wit: a deed trom the Trustees of the Internal 
Improvement Fund. 

These Trustees held the land tor the State, with power to 
sell, and while they had it the State owned it. Laws Fla., 
(1855) Chap. 610, Sec. 2; Laws Fla., (1856) Chap. 775: 
Laws Fla., (1870) Chap. 1784, sold to Peas Creek; Laws 
Fla., (1855) page 57, Resolution No. 3; Laws Fla., (1879) 
Chap. 3127, where their deed is declared to be evidence. 

The land in controversy was patented by the United 
States to Florida A. D. 1850. Certificate of Hugh A. Cor- 
ley, Com. L. & I. 

This certificate is evidence, and of the same torce as the 
patent itself would be. Laws Fla., (1375) Chap. 2065. 

The land in controversy, as soon as it came into market, 
was entered by Stripling & McCall. Certificate of D. Ea- 
gan, Com. of L. & I.; Laws Fla., (1875) Chap. 2063. 

But they received no deed, only a certificate, which they 
afterwards transferred to the defendant, who procured a 
deed to himself, and is therefore entitled to the land. 

The Trustees of the Interna] Improvement Fund had the 
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same possession of the land in controversy that they have in 
all other internal improvement lands. The State is not to 
be deprived of its land by squatters. 

The verdict of the jury is asit should be. The verbal tes- 
timony makes no change in the written evidence, and even 
if the detendant offered no evidence the verdict should be 
asitis. And if the verdict is sustained by the evidence it 
will not be disturbed. Daggett vs. Wiley, 6 Fla., 482. 

The Judge’s charge to the jury, taken as a whole, is fair 
and just. He charged the law in each of the three items. 

What are boundaries is a question of law for the court. 
Where the boundaries are is a question of fact for the jury. 
15 Am. Dec., 507; Tatum vs. Paine, 4 Hawks, 64, ap- 
proved in Marshall vs. Fisher, 1 Jones, 111; Spruill vs. 
Davenport, id., 203; Clark vs. Wagner, 70 N. C., 707. 

There was no dispute as to where the boundaries are in 
this case, but it is admitted that the land in controversy is 
south of the Whitner and Orr line; and far south of it, 
even south of the McNeil line, to-wit: in the State of Flor- 
ida, hence Georgia could not make a valid title to the land 
in controversy, and the court had a right to charge as he 
did. Tolland vs. Sprague, 12 P., 300; 12 Curtis, 729. 

The Judge did right in permitting the jury, at their re- 
quest, to come into court, the counsel for both sides being 
present, and give them the instruction they asked. 

For at the instance of the plaintiff’s counsel] the court did 
more than that: after the taking of the evidence was closed 
at noon plaintiff’s counsel asked the court to adjourn until 
next day that he might examine some authorities before 
arguing the case, and by consent of defendant’s counsel the 
court adjourned as requested for this purpose, but plaintiff’s 
counsel instead of having authorities had sent to Georgia 
for a witness, and insisted on opening the evidence next 
morning after defendant and his witnesses had gone home ; 
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this was allowed by the court; and if this was right then 
certainly giving instructions to the jury afterwards was 
right ; plaintiff’s counsel is the last one that should com- 
plain at any rate. 


THe Cuter-Justick delivered the opinion of the court. 


This is an action of ejectment commenced by appellants 
in Madison county and moved to Jefferson for trial. The 
lands are in Madison county, and described as ** about sev- 
enty-seven acres in fractional lot number 200 in originally 
Irwin county, Georgia, and about twenty acres in fractional 
lot number 199 in the southeast corner of said lot in origi- 
nally [rwin county, Georgia, both now in Madison county, 
Fla., said lots being more particularly described as ninety- 
seven acres in the northern part of fractional section twenty- 
nine, township three, north, of range nine, east.” 

Appellants introduced in evidence two patents issued by 
Governor McDonald, under the seal of the State of Georgia, 
dated January 1, 1842, granting to James Groover, his 
heirs and assigns, (in pursuance of an act of the General 
Assembly passed 23d December, 1822, relating to lands in 
the territory lately acquired from the Creek and Cherokee 
Indians,) fractional lot number 199 containing two hundred 
and twenty-six 2-100 acres and fractional lot number 200 
containing two hundred and fifty 2-10 acres “ lying and be- 
ing in the fifteenth district of Irwin county in the said 
State, * * * having such shape, form and marks as appear 
by the plat of the same hereunto annexed.” 

The plats »»nexed designate the southern line as “ Flor- 
ida line,’ and dimensions, area, monuments, courses and 
distances are duly certified by the Surveyor-General of the 
State of Georgia as being correct, and as having been sur- 
veyed on the second day of July, 1820, and the grants 
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were duly registered by the Secretary of State January 1, 
1842. 

Plaintiff also put in evidence a deed of James Groover, 
of Thomas county, Ga., to Thomas A. Groover, of Lowndes 
county, dated 31st December, 1855, recorded in Lowndes 
county, conveying the same lands in fee. Also a deed of 
Thomas A. Groover to Charles A. Groover, of Brooks 
county, Ga., dated 8th July, 1860, recorded in Brooks 
county, Ga. The plaintifis are the heirs at law of Charles 
A. Groover now deceased. 

It was proved that James Groover was in possession of 
the land in controversy when he conveyed it to Thomas A. 
Groover, and the latter was in possession when he con- 
veyed it to Charles A. Groover, and that he and his 
family occupied and cultivated it until they were dis- 
possessed by the defendant in 1876, and the defendant, A. 
J. Coffee, has been in possession since that year. All the 
land in question was cultivated by Thomas and by Charles 
A. Groover while they were in possession. 

A plat made by a surveyor was introduced by plaintifts, 
showing the location and boundaries, from which it ap- 
pears that about 120 acres of the lots described as lots 199 
and 200 in the Georgia patent and in the deeds falls south 
of a line called the “ MeNeill line,” and north of the “*Wat- 
son line.” The plat also shows that the lands south of the 
McNeill line, including the land in controversy, are within 
the surveys made by the United States and designated by 
sections, bounded by the McNeill line on the north, so that 
the 97 acres claimed by plaintiff constitute a part of section 
29 according to this plat ot the U.S. surveys. It seems to 
be conceded by both parties that this tract is south of the 
present boundary line between Georgia and Florida, and 
hence is treated as a part of the present territory of Florida 
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and within the county of Madison. Precisely where the 
State line is does not appear in the evidence. 

One of the witnesses (Bentley) says the Watson line was 
considered the State line. Another (Lanier) says he con- 
siders the McNeill line the boundary, and he knows of an- 
another line “ that runs between the two States still south 
of the Watson line.” Both lines were distinctly marked. 

On the part of the defendants there was introduced a 
deed executed by the Trustees of the Internal Improve- 
ment Fund conveying to the defendant the whole of frac- 
tional section twenty-nine, township three, north, range 
nine, east, containing 269 85-100 acres in the county ot 
Madison, State of Florida. This is dated September 12, 
1874. Defendant further introduced a certificate of Hugh 
A. Corley, Commissioner of Lands and Immigration tor the 
State of Florida, dated May 6, 1880, “that the whole of 
fractional section twenty-nine in township three north, of 
range nine, east, was patented to ‘the State of Florida as 
‘swamp and overflowed land’ under act of Congress ap- 
proved September 28th, 1850, as appears from Patent No. 
9, dated July 6, 1857, which patent now remains on file in 
this office.” 

Defendant also oftered a certificate of Dennis Kagan, 
Commissioner of Lands and Immigration of the State of 
Florida, dated January 20, 1874, certifying that ‘“ the rec- 
ords of this office show that fractional section twenty-nine 
in township three, north, of range nine, east, was sold to 
McCall and Stripling on the second day of September, A. 
D. 1857.” 

Defendant testified that his brother, John Coftee, had the 
land in controversy in 1839, had a “claim” and cleared 
part of it before it was in market. He bought hisbrother’s 
claim, and after it was put in market Bryant Stripling and 
T. Fane McCall entered it and got a certificate which they 
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transferred to defendant, and he had the title made to him- 
self by the Trustees of the Internal Improvement Fund. 
Defendant further testified that ‘“* Charles A. Groover had 
a clearing on part of the land in controversy, and I had 
part of the land in cultivation that was included in my 
deed south of the Watson line, and as there was a dispute 
between Mr. Groover and myself about the land we agreed 
to let. it remain as it was until Congress would settle it.” 
Defendant and Mrs. Groover made a_ bargain for a sale of 
the land to her, but it was not consummated. Defendant 
says he then commenced suit and obtained judgment against 
her for the possession in the U. 8. Court, and was thereby 
put in possession. Until that time defendant did not take 
actual possession of the land north of the Watson line or 
make crops on it. 

Every document and paper introduced by either party 
was objected to by the opposing party, and was received 
by the court and given to the jury as evidence. Other tes- 
timony of witnesses was received or excluded upon objec- 
tions being made, and these rulings will be noticed as they 
may be deemed material. The court refused to give certain 
instructions praved by plaintiffs’ counsel and charged the 
jury, (exceptions being taken to the refusal and to each 
paragraph of the charge) and the jury found a verdict for 
the defendant. The plaintiffs (a new trial having been de- 
nied) appealed from the judgment, assigning errors in the 
rulings and charge of the court and in the verdict as against 
the law and the evidence. 

The grants of land by the Governor of Georgia to James 
‘sroover were objected to by defendant, “ because they were 
not connected with the case.” 

Courts recognize, without other proof than inspection, 
the seals of other States and nations which have been recog- 
nized by their own sovereign. 1 Greenleaf’s Ev., $479. 
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The land in question is claimed to have been formerly 
within the territorial jurisdiction of the State of Georgia, 
and the land is described in the grants as lying within the 
county of Irwin in that State. The grants were offered as 
parts of the history of the title to the land, and in view of 
the fact that a dispute existed for a long period as to the 
exact boundary line of the States, and that the law some- 
times recognizes titles to property granted by the govern- 
ment exercising the powers of sovereignty for the time be- 
ing, the documents were properly received as alleged links 
in the chain of title. Whether they were “ connected with 
the case ” depended upon the whole evidence offered. In 
this aspect the court properly received the documents in 
evidence. 

The defendant objected to the deed of James Groover 
(grantee of the Georgia patents) to Thomas A. Groover and 
the deed of Thomas A. Groover to Charles A. Groover, 
the ancestor of the plaintiffs, on the ground that the exe- 
cution of the deeds was not sufficiently proved, and that 
as to the last named deed one of the subscribing witnesses 
was living and should be called to prove the same. 

As to the deed ot James Groover, it was shown that he 
was dead, and the subscribing witnesses were also dead. 
The signatures of the grantor and of the subscribing wit- 
nesses were shown to be genuine. As to the deed of Thomas 
A. Groover to Charles A. Groover, it was shown that the 
grantor was living in Georgia, and one of the subscribing 
witnesses, James G. Groover, was living and was out of the 
State, residing in Georgia, and the other subscribing wit- 
ness was dead. Thomas A. (iroover was produced and 
testified to the genuineness of the signatures of both sub- 
scribing witnesses, and they were signed in his presence 
and at his request, and that the one now living was in 
Georgia. 
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In all cases there should be strict, diligent and honest 
inquiry made for the subscribing witnesses, satisfactory to 
the court under the circumstances of the case, before proof 
of their hand-writing will be received. And where the 
subscribing witness to a deed is out of the jurisdiction of 
the court proof of his hand-writing is sufficient evidence 
of the execution of the deed without any proof of the sig- 
natures of the parties to the deed. (The People vs. Row- 
land, 5 Barb., 449; 1 Greenleaf Ev., §572, and notes.) 
This is the recognized rule. These deeds, having been duly 
proved, were competent evidence. 

The grantee of the Governor of Georgia, and his grantees 
and successors under the same title, were in actual posses- 
sion of the premises from the date of the Georgia grants 
(1842) to 1876, when the plaintiffs were dispossessed by the 
defendant under a judgment in his favor ‘against Mrs. 
Groover,” as he testifies, up to which time he had never 
had possession of the land in controversy. 

The first evidence on the part of the defendant was a deed 
from the Trustees of the Internal Improvement Fund of 
Florida, dated September 12, 1874, conveying to defendant 
fractional Section 29, T. 3, N., R. 9, E., in Madison county. 

This was admitted against plaintiffs’ objection that it 
should be first shown that the grantors had possession when 
they attempted to convey. Defendant’s claim, however, is 
that the Trustees and the State (whose Trustees they are) 
derived title originally and direct from the United States, 
and that this title is superior to any other. Asa link in 
the chain of proofs by which the defendant proposes to 
overcome the evidence of the plaintiffs’ right of possession, 
the deed was admissible in the first instance. The char- 
acter of the title held by the Trustees, though not original, 
is still of such a public character that their deed may be 
deemed prima facie evidence of title in the grantee, subject, 
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however, to be overthrown by a former or superior grant 
or other evidence of superior title or right of possession. 

In support of the objection the plaintiffs’ counsel cite the 
ruling of this court in Doe ex dem. Magruder vs. Roe, 13 
Fla., 602. It was there held that there was nothing in the 
nature of the title of the Trustees which should preclude 
a party against whom it may be introduced from showing 
a superior title in himself. In that case the opposing title 
which the court thought might be shown against the deed 
of the Trustees was a grant made by the Spanish govern- 
ment before the treaty of cession and actual possession 
under it, and this might be a better title than could be de- 
rived from the State, even though the State had a patent 
issued from the United States Land Office. The defendant 
was attempting to show a legal title. The question tried 
was, which was the better title; either, unopposed, may be 
prima facie a legal title. 

The second error assigned by plaintiffs is the admission 
of the certificate of Corley, Commissioner of Lands, &c., 
to show a conveyance from the United States to the State. 
The act of the Legislature, approved February 20, 1875, 
Ch. 2063, (McC. Dig., 515, $10,) makes such certificate evi- 
dence prima facie “ with respect to the ownership by the 
State or by the School, Seminary or Internal Improvement 
Funds of any lands in this State.” The certificate oftered 
is embraced inthis act. It certifies that the land described 
was patented to the State as “ swamp and overtlowed lands ” 
July 6, 1857, and is evidence of that fact. 

The third error assigned-is that the court admitted the 
certificate of Eagan, Commissioner of Lands, &c., that a 
sale of the lands to McCall and Stripling had been made 
in 1857. : 

We think this exception is well taken. This certificate 
is not one of the character recognized as evidence under 
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the statutes or otherwise. It is not a certificate of owner- 
ship by the State or the Trustees, nor is it a deed, agree- 
ment or contract, or a copy of any document or record per- 
taining to the office of the Commissioner within the mean- 
ing of the act of February 20, 1875, Ch. 2063, or the act 
of February 20,1879, Ch. 3127, McC. Dig., 515, Sees. 10, 11. 
We tind no law making this certificate evidence. 

The fourth error assigned relates to the testimony of de- 
fendant by which it was sought to prove by parol that 
McCall and Stripling had entered the land and procured a 
eertificate of entry, which they transferred to defendant. 
There was no evidence that such certificate had been issued 
to McCall and Stripling. No copy was produced, and 
there was no evidence that a certificate had been lost or 
destroyed, or in the possession of the other party, in order 
to lay the foundation for parol evidence of its existenee or 
of its transfer. If this proof was material as bearing upon 
the title or transfer of the right to a patent, parol testi- 
mony was not admissible until a foundation for it had been 
shown. 

As to the fifth error assigned, the admission of proof of 
a parol bargain between the defendant and Mrs. Groover 
for the purchase of the land by her and its abandonment, 
though such evidence was not competent to affect the rights 
of the parties to this suit, vet it cannot be considered that 
the testimony alluded to had any influence with the court 
or jury. 

Other grounds of error assigned by appellants are covered, 
so far as they seem to require notice in the present case, by 
the conclusions which follow. 

The appellants proposed several instructions which they 
requested should be given to the jury,’several of them as- 
suming that the boundary line between the States of Flor- 
ida and Georgia had never been settled. 
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The boundary between the two States is a straight line 
drawn from the junction of the Flint and Chattahoochee 
rivers to the head of St. Mary’s river, thence down the mid- 
dle of that river to the Atlantic Ocean. This was the 
boundary fixed by the treaty of 27th October, 1795, be- 
tween the United States and Spain. (8 U.S. Statutes at 
Large, 138.) The exact point called the head of the St. 
Mary’s river was a matter of controversy for a long time. 
Finally it was determined that “ Ellicott’s Mound ” (as 
marked on the map) should be considered the eastern ter- 
minus of the straight line striking the St. Mary’s river, 
Before the erection of this mound as the eastern terminus 
it had been variously contended on the part of Georgia and 
Florida that this terminus was northerly or southerly of 
the mound. Since then Ellicott’s mound has been decided 
by agreement between the States to be the easterly point 
from which the line should be located.- From time to 
time the Legislatures of Georgia and Florida passed very 
many acts and resolutions providing or endeavoring to 
provide for the actual survey, location and marking of the 
straight line between the two points mentioned, and to 
effect a settlement of the question. It is a part of the 
history of the matter that several lines have been run by 
surveyors employed by the United States and marked, 
which lines run respectively north or south of the land in 
controversy. 

After much legislation and much communication be- 
tween the Executives of the two States, in the year 1859 
their several Legislatures by acts or resolutions agreed that 
the line to be run and marked by B. F. Whitner, Jr., on 
the part of Florida, and G. J. Orr on the part of Georgia, 
should be recognized as the true boundary line. 

On the 8th day of February, 1861, the line run and 
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marked by Whitner and Orr was declared by the Legisla- 
ture of each State to be “ the permanent boundary line.” 

Congress, on the 9th April, 1872, passed an act entitled 
“An act to settle and quiet the titles to lands along the 
line between the States of Georgia and Florida,” declaring 
as tollows: “ That the titles to all lands lying south of the 
line dividing the States of Georgia and Florida, known as 
the Orr and Whitner line, lately established as the true 
boundary between said States, and north of the line run by 
Georgia, known as the Watson line, being all the lands 
lying between said lines, be and the same are hereby con- 
firmed, so far as the United States has title thereto, in the 
present owners deriving titles from the state of Georgia.” 

This act is considered a ratification by Congress of the 
boundary line as adopted by Georgia and Florida, and we 
deem the Whitner and Orr line as marked to have been es- 
tablished from the date of the adoption thereof by the two 
States. 

Preeisely where this line is with reference to the land in 
question does not appear by any testimony in the reeord 
before us, but it is evidently assumed that it lies north of 
the lot claimed by plaintiffs, and we therefore consider that 
the land is within the present boundaries of Florida. That 
it lies within the territory formerly claimed by Georgia to 
be within her borders is unquestionable. 

This appears not only by the evidence here, but by the 
history and legislative action of the two States.. The true 
line was a matter in dispute between the respective legis- 
lative and executive authorities. Surveyors employed by 
the United States had run and marked lines south of this 
land. Up to the time of the agreement by the govern- 
mental authorities of the States that the Orr and Whitner 
line “should be and was thereby declared to be the perma- 
nent boundary lines between the States of Georgia and 
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Florida,” (as expressed by the Legislature of this State in 
the act of 22d December, 1859, and the resolutions of Feb- 
ruary 8, 1861,) and which line is spoken of in the act of 
Jongress of April 9, 1872, as “* the line dividing the States, 
* * lately established as the true boundary,” it was “a case 
of disputed boundary.” I[t is in evidence that in July, 
1820, the Surveyor-General of Georgia caused the land in 
question to be surveyed and platted as situated in the 15th 
district in the county of Irwin, State of Georgia; and that 
it was conveyed to James Groover by the Governor of 
Georgia January 1, 1842, as land belonging to that State, 
“in pursuance of the act of the General Assembly passed 
23d December, 1822, to dispose of the tractiona] lots of land 
in the territory lately acquired from the Creek and Cherokee 
Indians.” 

By the convention of 24th April, 1802, between the Uni- 
ted States and Georgia, all the public lands south of the 
southern boundaries of Tennessee, North Carolina and 
South Carolina and east of the Chattahoochee river, &c.. 
and not within the proper boundaries of any other State, 
were ceded to the State of Georgia. (1 Laws of U.5., 488, 
490.) By the same convention the United States agreed to 
extinguish all the Indian titles to lands in Georgia for her 
benefit. This was accomplished by treaty with the Creeks 
June 16, 1802, and November 14, 1805. 1 Laws U. &., 
370, 373. 

The State of Georgia, as appears, considered and treated 
the land in dispute as part of the Indian lands within her 
borders, and surveyed and sold it to James Groover. 

The “ Watson Line” is recognized by the act of Con- 
gress of April 9, 1872, by confirming to the grantees of 
Georgia all the interest of the United States in any lands 
north of that line. We do not mean that the Watson line 
was recognized as a State boundary, but the United 
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States thereby recognized the grants made by the State 
of Georgia as valid against any claim of the United States, 
Nor do we intend to say that this act of Congress gave any 
right to plaintiffs in the disputed tract, if the United States 
had before conveyed it to the State of Florida by the pat- 
ent of July 6, 1857. Nor on the other hand do we deter- 
mine that the United States had title as against Georgia to 
the lands north of the Watson line. 

It is not demonstrated by the proofs in this record or 
from the action of the United States Government or the 
governments of Georgia and Florida, that the line adopted 
by these States in 1859 and 1861 to be the permanent boun- 
dary between them, was the true line prior to that agree- 
ment. It was “adopted” and “ recognized ” as the settle- 
ment of a disputed boundary. The act of Congress of 1872 
recognized and acted upon this settlement and mentions it 
as “lately established as the true boundary,” thereby as- 
suming that this “true boundary ” had not been before es- 
tablished. 

The United States Supreme Court in Poole vs, Fleeger, 
11 Peters, 185, in reference to a controversy between grant- 
ees of Kentucky and Tennessee, says: “ Although in the 
compact Walker’s line is agreed to be in the future the 
boundary between the two States, it is not so established 
as having been for the past the true rightful boundary.” 
The court further remarks (p. 209): “ It cannot be doubted 
that it is a part of the general right of sovereignty, belong- 
ing to independent nations, to establish and fix the dis- 
puted boundaries between their respective territories; and 
the boundaries so established and fixed by compact between 
nations become conclusive upon all subjects and citizens 
thereof, and bind their rights, and are to be treated, to all 
intents and purposes, as the true and real boundaries. * * 
It isaright equally belonging to the States of this Union,” 
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Congress consenting. In that case it was held that the 
grants made by North Carolina and Tennessee were not 
rightfully made, because they were originally clearly be- 
yond their territorial boundary, and that the grant under 
which the claimants claimed was rightfully made, because 
it was within the well known territorial boundary of Vir- 
ginia. In that case there was no ground of cavil as to 
where the original boundaries had been located. 

The same court in The State of Rhode Island vs. The 
State of Mass., 12 Pet., 657, 748, speaking of the principle 
announced in Poole vs. Fleeger that an agreement between 
States, consented to by Congress, bound the citizens of each 
State, says: “ There are two principles of the law of nations 
which would protect them in their property: 1. That 
grants by a government de facto of parts of a disputed ter- 
ritory in its possession are valid against the State which had 
the right. 2. That when a territory is acquired by treaty, 
cession or conquest, the rights of the inhabitants to prop- 
erty are respected and sacred. 8 Wheat., 589; 12 Wheat., 
535 ; 6 Pet., 712; 7 Pet., 867; 8 Pet., 445: 9 Pet., 133; 
10 Pet., 330, 712.” 

In the controversy between the States of Rhode Island 
and Massachusetts, involving their disputed boundary, the 
matter was again before the Supreme Court in 4 How., 
591, 639, and at the close of the opinion of the court this 
language is used: “ For the security of rights, whether of 
States or individuals, long possession under a chain of title 
is protected. And there is no controversy in which this 
great principle may be invoked with greater justice and 
propriety than in a case of disputed boundary.” 

The principles cited from the foregoing cases cannot be 
questioned. They are clearly applicable to the case under 
consideration. 

It is considered established by the record here, in con- 
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nection with the legislation of Georgia and Florida on the 
subject of the boundary, that Georgia claimed and exer- 
cised dominion of the territory down to the Watson line ; 
that she caused it to be surveyed and mapped in 1820, and 
the surveys and maps to be recorded in her public records: 
that the territory was incorporated in the original county 
of Irwin ; that acting under the authority of the Legisla- 
ture the Governor issued patents to James Groover cover- 
ing this land, and the same, the plat and certificate of sur- 
vey, were recorded in the records of Irwin county ; that 
from the date of this patent, January 1, 1842, the patentee 
and his grantees have, under conveyances recorded in Irwin 
county and its sub-divisions, been in constant possession 
by actual occupancy and cultivation down to 1876, when 
the defendant took possession under some proceeding 
against Mrs. Groover, and has held possession since that 
year. 

A definitely marked boundary line between the Spanish 
province of Florida and the United States, or between 
Georgia and Florida, had never‘been made and recognized 
by the governments claiming dominion on either side until 
the boundary line was run by Orr and Whitner and recog- 
nized by the two States in 1859 and by Congress in 1872, 
whereby further controversy as to the location of the line 
was closed. Up to that time it was.in controversy and 
doubt. 

Congress in 1872 recognized and confirmed the titles 
granted by Georgia down to the Watson line as against the 
United States. By numerous decisions of the Supreme 
Court of the United States it appears that the law of na- 
tions has been recognized and adopted as applicable to the 
States of the Union ; that grants by the nationality or the 
State actually exercising dominion over territory along the 
line of a disputed boundary, such State having power to 
6 
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grant lands within its border, as to the “ rights of the in- 
habitants to property, are respected and sacred.” 

The claim on the part of the defendant is based upon a 
deed of the Trustees of the Internal Improvement Fund 
conveying to him in 1874 fractional section twenty-nine, 
which, according to a survey and plat in evidence, covers 
the land in question. This survey and plat is supposed to 
accord with the surveys made by the United States Sur- 
veyors of the public lands in Florida, and this land is de- 
scribed in the deed of the Trustees and the patent to the 
State as swamp and overflowed land granted by Congress 
by act of September 28, 1850, to the State, and by the 
State placed in the hands of the Trustees of the Internal 
Improvement Fund by the act ot January 6, 1855, known 
as the Internal Improvement Act. 

The court in charging the jury gave this instruction: 
“ That the State of Georgia had no power to grant a valid 
title to the land in controversy,” referring to the grant of 
Georgia to James Groover January 1, 1842. This instruc- 
tion, in connection with what followed it, was decisive of 
the case before the jury. It determined, asa matter of law 
and fact, that the State of Georgia had ng power to confer 
the title, and that the boundary line betiveen Georgia and 
Florida was, at the date of the grant, considered to lie 
north of this land, and that therefore it was not included 
within the then boundaries of the State of Georgia. 

From what has preceded we think this charge cannot be 
sustained. Not only was there no evidence that at the date 
of that grant the known and recognized boundary line was 
north of this land, but the State of Georgia had exercised 
dominionand administered its governmentand laws upon the 
territory, granting lands, making surveys and records, and 
recording deeds of conveyance of these lands in Irwin 
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county for a long period from a date anterior to the making 
of surveys by the United States. 

The grant by Georgia was, at least, a “grant by a gov- 
ernment de facto of parts of a disputed territory in its pos- 
session, and is valid against the State which had the right,” 
and “ the rights of the inhabitants to property are respected 
and sacred.” 12 Pet., 748. 

The case is analagous to that of an adverse possession by 
one having color of title, and although we do not assert 
that a right by prescription or under acts of limitation is 
good against the sovereign power, yet the title of the 
United States will not prevail, when asserted merely by pro- 
duction of its patent, against an antecedent right. 

“ Neither the law ot nations or the faith of the United 
States would justify the Legislature in authorizing these 
boards [the Commissioners appointed to ascertain the va- 
lidity and location of grants of land claimed under the 
Spanish authorities in Florida] to annul pre-existing titles, 
which might consequently be asserted in the ordinary courts 
of the country, against any gtantee of the American gov- 
ernment.” U.S. vs. Clarke, 8 Pet., 436, 445, opinion by 
Marshall, C. J. 

That the right of this grantee under the Georgia patent 
is superior to that of this grantee of the United States, is 
a proposition clearly shown in the before mentioned cases, 
decided by the highest tribunal in the land. The Congress 
having sovereign legislative power in the matter of the 
public lands, has never sought to annul these grants made 
by Georgia, but on the contrary has expressly recognized 
them. 

We are entirely satistied of the justice of our conclusion 
that in the case made by the record before us the right is 
with the appellants. 

The judgment is reversed and a new trial awarded. 
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Joun R. Hogans et AL., APPELLANTS, VS. GeorGE R. Car- 
RUTH, APPELLEE. 


1. A plaintiff in ejectment cannot recover as against one having pos- 
session without title by proving title in a third person. 


‘ 2. Right to possession is an incident to legal title, and is good against 
a naked possession unaccompanied by claim of title. 


3. A defendant in possession will defeat a recovery by plaintiff by 
showing title in another person. 


4. Where the courses and distances in a deed do not cover the quantity 
of land called for, and: are therefore uncertain as boundaries, and 
there are other boundaries given in the deed by adjoining tracts, 
which are ascertained and sufficiently established, the lines will 
be extended to them where such a course is consistent with the 
manifest intention of the parties. 


5. If, as to an ancient deed coming from the possession of the heirs of 
the grantee, it appears that the names of one or more of the 
grantors, who could not write, is in the hand-writing of a per- 
son then present, and not a party to the deed or in interest, in 
the absence of evidence of fraud, the presumption is that the 
signatures were made in the presence of the parties by virtue of 
an oral direction from them, in which event the signatures are 
those of the parties as principals. 


6. Proof of the hand-writing of witnesses to an ancient deed, they 
being dead, the deed coming from the heirs of the grantee, and 
having been spread upon the county records in regular order and 
in due form, is sufficient proof of execution and delivery. 


7. Under our statute the attestation of a deed in the words “ bargained, 
sold, transferred and acknowledged in presence of us,’’ where the 
testificandum clause is “‘in witness whereof the said parties of 
the first part have hereunto set their hands and seals, the day 
and year first above written,’’ other facts showing delivery being 
established, is sufficient. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
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C. P. Cooper & J. C. Cooper and C. L. Robinson for Ap- 
pellants. 


Cockrell & Walker for Appellee. 





Mr. Justice Westcott delivered the opinion of the 
court. 


This is an action of ejectment by appellants against ap- 
pellee. Taking a general view of the appellants’ case as 
developed by their testimony in this record and discussed 
in their briefs, it may be divided into two parts: First, a 
claim that the title was in their ancestors, and hence their 
right to recover; second, that the title was in the United 
States, or in Charles F. Smith, who claims through the 
State of Florida and the Trustees of some railroad Com- 
pany. The second ground may be disposed of by simply 
stating that proof that the title 1s not in the plaintiffs but 
in somebody else, gives no claim to the land to the plaintiffs 
as against Carruth, even though he may be a mere squatter. 
It would be a strange rule indeed that would enable a party 
to dispossess another by proving title in a third person, 
thus making him a general trustee with legal title for every 
person having a right to the possession of lands held by 
all parties having no paper title thereto. In this aspect of 
the testimony the verdict of the jury was correct. We 
eannot think, however, that this defense was seriously in- 
sisted upon. 

This case was before this court at January Term, A. D. 
1882, [18 Fla., 587,] and by reference to the opinion ren- 
dered therein granting a new trial, a statement of the facts 
of the case, so far as necessary to disclose the principles of 
law upon which each party relied, is concerned, will be 
found. 

Plaintiffs, Hogans’ heirs and heirs of Purnal Taylor, 
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sought to prove legal title in themselves, claiming the right 
to possession incident to legal title. Defendant, while not 
endeavoring to establish adverse possession under color or 
claim of title sufficient to limit the action and thus defeat 
plaintiffs’ right of action against him, relied upon his pos- 
session and the fact which he asserted that the legal title 
of plaintiffs’ ancestors had passed from them to Isaiah D. 
Hart, and as a consequence that the right of possession in- 
cident to legal title was in him or those claiming through 
him by descent or purchase. This is the question involved 
in this case, which case is here upon exceptions taken by 
plaintiffs upon the trial of the cause and upon motion for 
new trial, the verdict and judgment being against them in 
the Circuit Court. 

It is thus apparent that it is admitted by appellants and 
appellee that the title of plaintiffs’ ancestors was good. It 
also results necessarily that the only question here involved 
is, did the title pass from plaintiffs’ ancestors. Ascertain- 
ing the nature of the title of plaintiffs’ ancestors is there- 
fore material to the determination of what passed to their 
ancestors’ alleged grantee, Isaiah D. Hart. This title is as 
follows: Upon a hearing of Zachariah Hogans in behalf 
of himself and wife, late Maria Suarez, widow of Purnal 
Taylor, by the Commissioners appointed by the United 
States to ascertain claims and titles to lands in East Flor- 
ida, the claimant produced in evidence “a title of absolute 
property from the Spanish authorities, dated September 
13, 1816, to his wife as widow of Purnal Taylor, deceased, 
with a certified plat for two hundred acres of land, “ and 
the claim was by said Commissioners confirmed to him and 
his heirs.” This plat which accompanies the memorial to 
the Commissioners was made by Don George I. T. Clark, 
Lieutenant of the local militia of St. Augustine, Florida, 
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and Surveyor-General appointed by the government of the 
said city and province. The grant as shown by this plat 
thus surveyed and confirmed is thus: 
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It is admitted by the plaintiffs and defendant that the 
lot in controversy here is embraced in this grant. It is 
distant from the river St. Johns in a direct line about four 
feet less than 44 chains, and is about 95 feet from the north 
line of the grant. This is the testimony of plaintiffs’ wit- 
ness, R. N. Ellis. 

The deed by which defendant claims that plaintiffs’ an- 
cestors parted with their title is dated the 26th day of May, 
A. D. 1834. It is made by Lewis Z. Hogans and his wife, 
Maria, formerly Maria Taylor, and widow of Purnal Tay- 
lor, deceased, John Taylor, Charlotte Taylor and Purnal 
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Taylor, of Duval county, to Isaiah D. Hart. To the intro- 
duction of this deed plaintiffs objected. Defendant proved 
the death of the witnesses; that the signatures purporting 
to be theirs was in their hand-writing; that what pur- 
ported to be the signature of Lewis Z. Hogans was in his 
hand-writing ; that the signature of Maria Hogans was in 
the hand-writing of James Dell, one of the subscribing wit- 
nesses, and that the signatures of John, Charlotte and Pur- 
nal Taylor were in the hand-writing of John Taylor; that 
Charlotte and Purnal Taylor could not write, and that the 
deed was in the hand-writing of I. D. Hart, the grantee. 
The deed comes from the office of the Judge of the County 
Court of Duval county, and the Judge of that court swears 
that it, with a number of other ancient deeds, was brought 
to him in an old chest by Mrs. O. B. Hart, the widow and 
executor of O. B. Hart, who was the son of the grantee in 
the deed, I. D. Hart. The Clerk of the Circuit Court for 
Duval county swears that this deed with others named is 
“spread upon the books” of his office “in regular order 
and due form,” and John R. Hogans, the son of Z. Hogans, 
testifies that his mother had stated to him years ago when 
he enquired concerning this land that she had given the pa- 
pers concerning this land to Major Hart. I. D. Hart, the 
grantee in this deed, is meant by Major Hart. 

The concluding or testificandum clause of the deed is: 
“In witness whereof the said parties of the first part have 
hereunto set their hands and seals the day and year first 
above written,” and the seals appear upon the paper. The 
attestation clause is “ bargained, sold, transferred and ac- 
knowledged in presents of us.” 

There was objection to the introduction of this deed, be- 
cause the execution of the deed had not been sufficiently 
proved ; because it did not contain within its description 
the lot in controversy ; because the rights of Maria Hogans 
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were not conveyed by it, and because the signature of M. 
Hogans was in the hand-writing of James Dell, one of the 
witnesses, and the signatures of John, Charlotte and Pur- 
nal Taylor were in the hand-writing of John Taylor, and 
there was no proof of authority in Dell or Taylor to sign 
the names of these parties or their adoption of said signa- 
tures. 

The concluding clause of this deed asserts the execution 
of the deed by these parties under their hands and seals, 
and seals appear opposite their names. 

Whatever may be the rule as to deeds not ancient, yet in 
an ancient deed such as this, if it appears that the name of 
one or more of the parties is in the hand-writing of a per- 
son then present, and not a party to the deed or in interest, 
and that some of the parties could not write, and there is 
neither charge nor evidence of fraud, the presumption is 
that the signature was made in the presence of the parties 
by virtue of an oral direction from the parties themselves, 
in which event as a matter of course the signatures are 
those of the principals themselves. (Frost vs. Deering, 21 
Maine, 156; Burns vs. Lynde, 6 Allen, 309, 310; Vidian 
vs. Griffin, 21 Cal., 392; Kinne vs. Brooks, 9 Ired., 219; 
McKay vs. Bloodgood, 9 John., 285.) The signing and seal- 
ing are therefore sufficiently established. The deed comes 
from the custody of the widow and executrix of the will 
of the grantee’s son, and this as to an ancient deed coupled 
with the testimony of John R. Hogans to the effect that 
his mother, Mary Hogans, delivered the title papers to this 
property to I. D. Hart, his mother being one of the parties 
to this and other deeds, as we subsequently will see, is suffi- 
cient to justify and require the introduction of this deed in 
evidence. Philips on Ev., Cow. & Hill’s Notes, 4 Amer. 
Ed., p. 475 to 481, ine. 

So far as the objection that it does not appear upon the 
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face of the deed here proposed to be introduced that the 
land in controversy is embraced in it is concerned, we held, 
when this case was here at last term, that a party is not re- 
quired to locate on the ground the calls of a deed before it 
is admissible as evidence. In this case any legal evidence 
showing possession, claim or ownership of adjoining tracts 
were admissible. 

As to the matter of the attestation of the deed, our stat- 
ute does not require any particular form of words for the 
attestation clause of a deed, and the attestation clause of a 
deed in the words: “ bargained, sold, transferred and ac- 
knowledged in presents of us,’ where the testificandum 
clause is: “in witness whereof the said parties of the first 
part have hereunto set their hands and seals the day and 
year first above written,” other facts showing delivery being 
established, is sufficient. The term “ acknowledged ” indi- 
cates that the parties affirmed the signing and sealing to be 
their act before these witnesses. As to the mistake in spell- 
ing the word presence, it is entirely immaterial, for “ mala 
grammatica non vitiat chartam,” and in a deed “animus ad se 
omne ducit.” (Walters vs. Bredin, 70 Penn. State, 235.) 
“ The law fortunately is far from being strict in requiring 
any great accuracy or precision in respect to what is written 
so far as the rules of grammar or orthography are concerned, 
or as to the chirogaphy or evenness of the page or the 
straightness of the lines.” 

The description of the boundaries of the land conveyed 
by this deed is as follows: “ All that certain tract, piece 
or parcel of land lying and being within the following 
boundaries, that is to say: bounded on the east by lands 
now claimed by John L. Doggett, on the north by lands 
claimed by the said party of the second part, on the west 
by lands of the parties of the first part, (it being part ot the 
aforesaid tract) and on the south by St. Johns river, and 
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runs north forty chains, the second line runs west twenty- 
six and a half chains, the third line runs south forty chains, 
and the fourth line runs east twenty-six and a half chains 
to the point of beginning, containing one hundred: and six 
acres, more or less, it being part of a tract of land granted 
by the Spanish government to the widow and heirs of the 
said Purnal Taylor, deceased, on the 13th September, A. 
D. 1816, and surveyed by George I. F. Clark, Surveyor- 
General, on the 21st day of February, A. D. 1817.” 

The question in this case is, does this deed embrace the 
lot in controversy? If it does, then plaintiffs must fail. 

We have here two calls for boundary, the first being by 
the lands then claimed by certain parties, and the second 
being in chains without giving any starting or terminal 
point which can be ascertained without reference to owner- 
ship of adjoining lands as described in the prior part of the 
deed. The courses and distances enable us to denote on a 
plat a geometrical figure; that is all. The other descrip- 
tion tells us it is a part of the Hogans’ Grant, and gives as 
the boundaries by land owned by adjoining proprietors. 
Certain deeds were intreduced in evidence by the defendant 
to show what the boundaries were according to the descrip- 
tion of “lands claimed,” or similar descriptions, to which 
the plaintiffs objected because the deeds did not contain 
the lot in controversy ; because I. D. Hart, the grantor in 
one deed, acknowledged it before himself, and while the 
deed purported to be executed by him as administrator no 
power to sell was shown, and because proof of the execution 
was not suflicient. 

As we remarked in the opinion delivered in a previous 
appeal in this case at a preceding term (18th Fla.) the ques- 
tion here is not one of absolute ownership, but of claim. 
Whether, therefore, the failure to show power in Hart to 
sell as administrator would defeat a recovery of the land 
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which he might claim under such a deed is not the question, 
nor does the void acknowledgment of the deed before him- 
self affect the question. 

As to the evidence of execution it is useless to repeat 
what we have said as to the proof of execution of deeds 
of this character. These deeds are ancient, and what has 
been already said upon this subject covers the questions 
here raised to the extent that we can reasonably conceive 
ary importance is attached to them. These deeds were, 
therefore, properly admitted to show the boundaries ac- 
cording to description of ownership of contiguous lands. 
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indicates the lot in controversy. 


* cal 

A. B. C. D. indicates Hogans’ Grant. 

&. F. C. G. indicates area of deed of 1834 by metes and pounds t in chains. 
H. B. indicates northern boundary of deed of 1834 as \asiteen by lands claimed. 
B. C. indicates like eastern boundary in deed of 1834 


The above plat shows the Hogans’ Grant as given in 
the last survey, accepted and treated by the government of 
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the United States as authentic and official. It also shows 
the boundaries by abutting lands as given in the deed of 
1834, made by plaintiffs’ ancestors to Hart, the boundaries 
of the land emaraced in the deed made in 1836 by plain- 
tiffs’ ancestors to Hart, and the various other boundaries 
and points and matters indicated by the testimony, which 
the jury had a right to act upon in reaching their conclu- 
sion. 

The northern boundary of deed of 1834 is lands of the 
parties of the first part (plaintiffs’ ancestors), and the eastern 
boundary of deed of 1836 is land of Isaiah D. Hart; the 
northern boundary is land of I. D. Hart, the western land 
of John W. Richard. 

According to the testimony, lot 1, block 136, the lot in 
controversy, was embraced in these boundaries. Speaking 
of this matter the witness, R. N. Ellis, a surveyor, says: 
“T would have to find the boundaries in dee1 of 1834 to 
get a starting point to make the survey of the land in that 
deed, and could not make a survey of the areas called for 
in that deed until I found this starting point.” This wit- 
ness says also: “I would say lot 1, block 136, was in the 
boundaries given in the deed from Hogans and others to 
Hart of 1834,” according to the boundaries by contiguous 
lands given in the deed of 1834. To the same effect is the 
testimony F. F. L’Engle, a surveyor, who had surveyed 
the Hogans’ Grant and was familiar with the proof as to 
ownership of adjacent lands. This witness states that he 
had surveyed the greater portion of the lines marked on a 
plat similar to the foregoing plat; that he had run the 
north and west lines of the Hogan’s Grant, B. A. and A. 
D.; that he had run most of the eastern line, F. B. C., as 
nearas he could run it according to abuttals in deed of 
1834. The amount of land according to measurement is 
106 acres, but he does not know where the starting point 
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of the land embraced in the deed of 1834 is, unless ended 
by the previous part of the description in the deed of 1834, 
and that he would have to find out where the adjoining 
lands of Doggett or Bellamy were to get a starting point ; 
that he can ascertain this starting point ; that he can run 
the forty chains north easily, which would reach the N. E. 
corner, F.; that he could then run the western line 26} 
chains, then south forty chains “ into the St. Johns river ;” 
that he could find the third line, E. G. ; that the end of it 
is in the water, and that “ there is 106 acres of area within 
the measurement, including the land and some water.” Thus 
surveyed the western line would run “several hundred 
teet ” into the St. Johns river. 

The testimony shows that if the first line of Hogans’ 
Grant is run from the southwest corner, the eastern line 
talls short of the river about seven or eight chains. 

It is thus apparent that the deed of 1834 does not con- 
vey one hundred and six acres of /and according to meas- 
urement, commencing with the eastern line, as the western 
line run forty chains, goes into the waters of the river 
severa] hundred feet. It is also apparent that if the west- 
ern boundary is made the point of beginning, and the line 
is run north forty chains from the St. Johns river, that the 
eastern line will fall short of the bank of the river the 
same distance. These lines, the eastern and the western, 
are the ones which occasion this contention. 

There is very little that is definite and certain here ex- 
cept that the lines as given do not embrace the quantity of 
land stated,and thesouthern terminus of the western line run 
forty chains is not the bank of the river St. Johns. The same 
discrepancies exist as to the Hogans’ Grant, for the lines, 
as given in the original grant, do not make any allowance 
for the meandering ot the river, while the plat, according 
to the original survey, shows it existed, and if the south- 
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ern portion of the western boundary (D.) is made the ini- 
tial point of the survey, the terminal point according to 
measurement would fall several chains short of the point C. 

When we look to the boundaries of the deed of 1834, 
however, as fixed by “ lands claimed ” and “ lands owned ” 
according to the deeds in evidence and the testimony, the 
lot, of which possession is sought in this suit, falls south of 
the northern boundary (lands claimed by I. D. Hart) about 
ninety-five feet, and the evidence leaves no reasonable 
doubt as to what is meant by the terms “lands claimed ” 
or “lands owned.” ‘Two surveyors testify without quali- 
fication that accepting this description the lot was em- 
braced in the deed of plaintiffs’ ancestors of 1834 to I. D. 
Hart, and deeds under which claim or ownership were 
made are in evidence. 

Another fact which should not escape attention here is, 
that plaintifts’ ancestors in 1836, two years after their deed 
of 1834, fixed by their deed of 1836 the western boundary 
of the deed of 1834, and that boundary is extended by that 
deed to the point H.as marked upon the plat. In the deed 
of 1836, (D. A. H. G.) which gives boundaries entirely by 
ownership or claim, (omitting courses and distances) the 
eastern boundary is given as the “ lands of Isaiah D. Hart,” 
and the western boundary is given also as lands of the party 
of the second part (Isaiah D. Hart). The necessary conse- 
quence following this deed of 1836 between plaintiffs’ an- 
cestors and I. D. Hart is, that they themselves make the 
western boundary of the land embraced in the deed of 1834 
as they understood it extend so far north as to embrace’ this 
lot when the line is extended 26} chains east, and the boun- 
dary of 263 chains east is not questioned. 

Again in 1851, Maria Hogans, in consideration of the sum 
of $25, conveys all of her dower interest in the entire Ho- 
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gans’ Grant to I. D. Hart. It is a fair presumption that 
this deed was executed because of the want of formality in 
the other deeds executed by her during coveture to pass this 
interest, and it follows if this be true that her purpose in the 
other deeds was to convey her interest in the entire Hogans’ 
Grant, and if so it would seem to indicate a like purpose 
upon the part of the other grantors to the deeds of 1834 and 
1836. 

These are the facts as the jury had a right to find. Did 
they in law justify a verdict for the defendant ? 

We understand the law to be that where the courses and 
distances in a deed do not cover the quantity ot land called 
for, and are therefore uncertain as boundaries, and there are 
other boundaries given in the deed by adjoining tracts, 
which are ascertained and sufficiently established, the line 
will be extended to them, where such a course is consis- 
tent with the manifest intention of the parties. Wedo not 
propose to enter into any general discussion of the rules 
controlling in the matter of boundary. We confine our- 
selves to this case as we understand it from the testimony 
in the present record. Applying the rule of law as we have 
stated it to the facts here disclosed, we think the verdict of 
the jury and the judgment of the court are sustained by the 
evidence and the law. 

We have not examined in this case the errors assigned 
in the order in which appellants presented them in argu- 
ment. This record discloses a case in which no evidence 
so material that it should operate to change the verdict of 
the jury was improperly admitted or rejected during the 
trial, and according to the practice of this court if the evi- 
dence sustains the verdict, and the law as applicable to the 
facts clearly established sustains the judgment, the judg- 
ment must be affirmed. We regard this as a rule emi- 
nently conservative and salutary in its character, greatly 
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conducive to the speedy administration of justice and the 
settlement of legal controversy. It should, therefore, be 
strictly adhered to. 

The judgment is affirmed. 








Wm. A. McLean, APPELLANT, vs. Leonrpas W. Spratt, 
APPELLEE. 


1. Upon a sale of real estate at auction the agent of the vendor an- 
nounces that the purchaser upon the paymeut of $500 cash shall 
be entitled to possession and future rents from a date stated, 
The purchaser pays the $500, the agent gives him a list of the 
tenants, and the purchaser treats with one of the tenants upon 
the basis of the relation of tenant from month to month to him 
as landlord, such agent acquiescing by his silence and presence 
in the existence of such relation. Held: That the creation of 
such relation of tenant from month to month in the manner 
stated is legal, not in conflict with the statute of frauds, and that 
in order to constitute an unlawful detention ot possession of such 
property under the statute regulating the subject, the landlord 
must show a notice to quit conformable to the terms or to the 
law of the contract of tenancy or a holding over after legal de- 
mand of the paymenf of rent due. 

2. A simple demand of possession is not a notice to quit, nor do the 
facts that the tenant failed to pay the rent but admitted his re- 
sponsibility for it and promised to pay it, constitute such a legal 
demand as is necessary to establish an unlawful detainer under 
the statute. 


Appeal from the Circuit Court for Duval county. 

This is a proceeding by the appellee under the statute 
to recover possession of real estate claimed by him to be un- 
lawfully detained or withheld by the appellant. 

The other facts are sufficiently stated in the opinion. 


Meek: §& Deans for Appellant. 
Cockrell ¢ Walker for Appellee. 
T 
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Mr. Justice Westcott delivered the opinion of the 
court. 


On the 25th ot March, A. D. 1880, defendant, McLean, 
was in possession of the real estate sought to be recovered 
in this proceeding, as tenant of the Commissioners of the 
Freedmen’s Savings and Trust Company under an agree- 
ment with their agent, Mr. Greeley. He was tenant from 
month to month, entitled to thirty days’ notice to quit, 
and the rent was $25 per month. On the day named, 
the 25th of March, A. D. 1880, Mr. Greeley, the 
agent of the Commissioners, offered the property for 
sale, the terms stated as to possession being that upon 
the payment of $500 cash the purchaser should have 
possession from the first of April, 1880. Spratt, the 
plaintiff in this suit, became the purchaser and made the 
cash payment. One of the witnesses who speaks of the 
sale says: “I was at the sale of the premises in question 
on the 25th March, 1880. It was announced by Mr. Greeley, 
who offered the property for sale, that the purchaser, upon 
the payment of $500 down, could go immediately into the 
possession of the property, and receive the rents therefor 
after the first of April, 1880. The rent for the said month 
of March was to go to the Commissioners.” McLean, the 
tenant, states: “I remember the occurrences of that day ” 
(25th March, 1880,) “in matter of alleged sale; that (upon) 
day of the sale plaintiff and Col. Cockrell, who was with 
Mr. Spratt at the Florida Savings Bank, Mr. Greeley being 
present, a conversation there took place between us in re- 
lation to my tenancy of the third floor of the building 
described in the notice. I asked Mr. Spratt if he was 
going to turn tenants out, me in particular. He said he 
did not propose to make any changes. * * * I sup- 
posed him to be the landlord, and recognized him as such 
until the latter part of May, 1880. Mr. 8. made demand 
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upon me about the 30th of May, 1880, for possession.” 
The plaintiff testifies that he entered upon the premises by 
virtue of a memorandum from Mr. Greeley, which was a 
list of tenants of the building; and that the defendant 
(McLean) never paid him any rent between the 27th and 
30th of May, 1380. Mr. Greeley, the agent of the Com- 
missioners, tendered to the plaintiff (Spratt) a deed to the 
property. Spratt objected to the title offered as not good, 
and declined to accept it. Spratt testifies that he was 
never given any keys to the building, and that no agent 
went to the premises with him, but that the agent did 
give him a list of the tenants immediately after the sale. 
The agent never offered to return the $500 cash paid upon 
thesale. After the Commissioners were advised that Spratt 
delayed “‘ compliance with the tenor of sale unnecessarily,” 
and on the 16th of April, 1880, they instructed their agent 
(Greeley) to keep possession and continue to collect rents, 
the Commissioners stating that “those accruing on and 
after the day of sale would be by us accounted for to the 
purchaser.” On the 17th of May the Commissioners write 
their agent again to “ proceed to collect the rents as if said 
sale had not taken place.” 

These facts fix the relation between the plaintiff and de- 
fendant here as that of landlord and tenant. The agent of 
the vendors announces at the sale that upon the payment 
of $500 the vendee shall be entitled to the possession, 
should have the rents, and the agent furnishes the vendee 
with a list of the tenants. Upon the day of sale the de- 
fendant has a conversation with the plaintiff upon the sup- 
position and in that view, the agent of the vendor being 
present and not in any manner objecting. After this the 


_ defendant acknowledged and recognized plaintiff as land- 


lord. It is not necessary that possession by symbol, as by 
delivery of keys, or possession by actual occupancy should 















on 
Won Ity of 
100 SUPREME COURT. 








McLean v. Spratt—Opinion of Court. 








exist in all cases. Here the tenant of the vendor accepted 
the vendee as his landlord, the vendee being entitled to 
possession under his existing contract of sale, and the ven- 
dor assented by his silence when the tenant treated the 
vendee in his presence as his future landlord, the vendor 
having furnished the vendee with a list of the tenants of 
the building. These acts were equivalent in law to the 
delivery of the actual possession by vendor to vendee, and 
there is nothing in the statute of frauds which prohibits a 
vendee from acquiring actual possession of lands under a 
verbal contract of sale involving future payments to his 
vendor and the acquisition of a complete title. What the 
nature of that possession may be as between vendor and 
vendee, and their respective rights under the contract, are 
questions to be settled in a proceeding between them. So 
far as the actual possession is concerned here, the vendee 
had it. He was entitled to it because he had paid for it, 
and his vendor had surrendered it to him. The contract, 
so far as the present possession was concerned, was executed, 
and after acceptance of plaintiff, the vendee, as his land- 
lord by defendant, the vendor’s tenant, with the vendor's 
assent, there can be no doubt that the vendee here had all 
the rights of a landlord, and the tenant was possessed of 
the rights and subject to all the duties of a tenant to him 
as such landlord. What were those rights and duties here? 
The tenant was not in here as of an estate requiring a 
writing of any character to pass it. He was a tenant from 
month to month under a parol lease entitled to thirty days’ 
notice to quit, and his contract was to pay twenty-five dol- 
lars per month rent. Has he rendered himself liable to 
eviction by illegal holding after notice to quit, or for non- 
payment of rent after legal demand thereof? These are 
the only grounds upon which it can be pretended here that 
there is an unlawful detention of possession. 
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What is the testimony as to these matters? The tenant 
(and defendant) testified that Mr. Spratt (the plaintiff and 
landlord) “made demand upor me about the first of June, 
1880, for possession of the floor occupied by me.” He says 
again that he thinks the date of the “demand of posses- 
sion was about the 30th of May.” This is all as to notice 
to quit. As to demand of rent, the tenant says: “I sup- 
posed I would account to Mr. Spratt for the rent. I was 
notified by Mr. Greeley not to pay rent to Mr. Spratt in 
the last of May, 1880.” Plaintiff himself testified that 
“Mr. McLean, the defendant, never paid me any rent. He 
stated to me that he was responsible for the rent and that 
he would pay it.” 

This is a summary proceeding by complaint from an un- 
lawful detention of real estate. What constitutes an un- 
lawful detainer? In this case the right to retain could 
only have determined by a notice to quit or by non-pay- 
ment of rent after demand. At common law the notice 
need not be in writing unless such was the agreement of 
the parties. It must correspond with such time as is fixed 
by the agreement, or which results in law from the nature 
of the tenancy. It must require the tenant to remove from 
the premises, and must be so certain as to make it impossi- 
ble that the person receiving the notice should have been 
misled by it. It is, however, unnecessary to say more here 
than that a simple demand of present possession, which is 
all that the testimony shows, is not a notice to quit after 
the expiration of thirty days. Without an antecedent no- 
tice the landlord here was not entitled to possession, and it 
must be plain that a demand for a possession to which he 
is not entitled amounts to nothing, certainly not to a no- 
tice to quit at a future time. Neither at common law nor 
under any statute can this be called a notice to quit. 

Was there a forfeiture of a right to retain possession after 














SUPREME COURT. 





a 





McLean v. Spratt—Opinion of Court. 








legal demand of payment of rent? The tenant testifies that 
he supposed he would account to plaintiff for the rent; 
that he was notified by Mr. Greeley not to pay rent to Mr. 
Spratt, and Mr. Spratt, the landlord, testifies that the ten- 
ant never paid him any rent, but admitted his responsibil- 
ity and that he would pay it. There is certainly no de- 
mand here for anything, and a waiver of a demand will 
never be implied to aida forfeiture. See cases on this sub- 
ject cited in Taylor’s Landlord and Tenant, 6 Ed., §$297, 
493. 

The result of what has been said is that the plaintiff 
here upon his own case and testimony has failed to estab- 
lish that he has given the notice to quit required by his 
contract, or made the demand for payment of rent required 
by law, and that his tenant does not unlawfully retain pos- 
session of the premises as against him. 

Something was said in argument as to possession of de- 
fendant when the action was brought. The testimony 
shows that he was in possession. It is thus clear that upon 
the supposition that the charges of the court upon the law 
were correct, the finding of the jury was contrary to the 
evidence, and if the charge of the court was not correct as 
to those material points, then the verdict should be set aside 
upon that ground. In either view, therefore, the judgment 
must be reversed here, and for this reason it is unnecessary 
to enter into any elaborate examination of the instructions 
ot the court. Upon the evidence viewed most favorably 
for the plaintiff, he failed entirely and plainly to make out 
his case. 

Judgment reversed and new trial awarded. 
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Joun S. Drices, ADMINISTRATOR oF JoHN S. ADAMS, 
PLAINTIFF IN Error, vs. Henry 8S. Hicerns, Dgrenp- 
ANT IN ERROR. 


1. Twenty-five days must intervene Setween the issuing of a writ of 
error and the first day of the term of the Supreme Court to which 
it is returnable. Where such time did not intervene between the 
date the writ was issued and the first day of the term, and the 
scire facias ad audiendum errores was not served twenty-five days 
‘* previous to the first day of the term of the Supreme Court’”’ 
to which it is returnable, the writ must be dismissed for want of 
conformity to the statutory requirements. 


2. A writ of error returnable to a day to which such writs are not re- 
turnable by law cannot be amended by inserting a day to which 
it should have been returnable, such day being now passed, and a 
service to it being impossible. In such case where there is not a 
voluntary appearance the writ must be dismissed. 


Writ of Error to the Circuit Court for Duval county. 

The Chief-J ustice being disqualified did not sit in this 
ease. Judge Walker of the Second Circuit was called in 
in his place. ' 

The facts are stated in the opinions. 


C. BP. § J. C. Cooper, for Defendant in Error, for the mo- 
tion to dismiss. 


Cockrell & Walker for Plaintiff in Error, contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 


A motion is made in this case to dismiss the writ of error 
on several grounds. 

First. Because the scire facias ad audiendum errores was 
not made returnable with the writ. The writ of error is- 
sued December 19, 1881, and was returnable to the 10th 
day of January, A. D. 1882, the first day of the succeeding 
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term of the Supreme Court. The scire facias issued on the 
19th December, 1881, and was returnable to the 10th day 
of January, 1882, the first day of the succeeding term of 
the Court Court. This is the record as certified. Why 
counsel should trouble the court to examine a matter so 
simple and plain, so patent upon the record as being the 
reverse of what he states it to be, we cannot see. 

Second. Because the scire facias was not served at least 
twenty-five days previous to the first day of the term of 
the Supreme Court, to which the writ of error was return- 
able. 

The record discloses that the citation was not served un- 
til the 20th December, A. D. 1881. The first day of the 
next term was January 10, 1882. Twenty-five days did 
not, therefore, intervene between the first day of the term 
to which the writ was returnable and the service of the 
scire facias. Nor were there twenty-five days between the 
issuing of the writ of error arid the first day of the term 
thereafter. The necessary result is that this writ of error 
must be dismissed for want of conformity to the statute 
regulating the issuing and return thereof. It is clear that 
twenty-five days at least must elapse between the issuing of 
the writ of error and the first day of the term of this court 
to which it is returnable. Bacon et al. vs. Hart, 1 Black, 
(U. S.) 39. 

There is here no subsisting writ of error, because the writ 
issued does not conform to the statutory requirements reg- 
ulating the subject. Carter vs. United States, 3 Wall., 51; 
6 How., (U. 8.) 113; 22 ib., 48; 19 ib., 182. 


At a subsequent day of the term the Plaintiff in Error, 
by Cockrell & Walker, moved to reinstate the cause and for 
an order to amend the writ of error. 
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Mr. Justice Westoott delivered the opinion of the 
court. . 


On the 25th instant, at the instance of the plaintiff, an 
_ order was entered in this case opening the judgment and 
allowing him twenty days wherein to take further action 
as he might be advised. On the twenty-sixth a motion is 
made to reinstate the case and for an order to amend the 
writ of error. Notice of this motion is given and notice of 
a hearing to be had on the 27th. The defendant in error 
now files his brief and the plaintiff makes default. 

The defect in the writ of error is not amendable in the 
manner desired. The writ as it now stands is void and 
illegal. See what is said upon this subject in the opinion 
rendered in the matter of the motion to dismiss the writ. 
A writ which is illegal in the matter of the return day to 
which it is returnable cannot be amended by striking out 
the day to which by its own terms it is returnable and in- 
serting another day now passed, and to which it is impos- 
sible to make it returnable and give it effect by service. 

At the hearing of the motion ‘to dismiss the writ of error 
we did not understand the plaintiff in error to say more 
than that his action in reference to that motion was in 
some respects controlled by information concerning the 
case received by him from the Clerk of this Court. Noth- 
ing but a voluntary appearance of the defendant in error, 
or a waiver of a writ of error, can cure the defect, if indeed 
the last can. There has been no such appearance and no 
such waiver. Justice to the parties requires a disposition 
of this case before the term expires. 

The motion to amend is denied, and there will be judg- 
ment dismissing the writ of error. 
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Tue City OF JACKSONVILLE, PLAINTIFF IN Error, vs. Co- 
LuMBUS Drew, JR., DEFENDANT IN ERROR. 


1. A municipal corporation, under the general act of incorporation in 
this State (McClellan’s Digest, 247) has the entire control, and 
supervision of the streets, lanes, avenues, &c., within its corpo- 
rate limits. 


2. An action will lie against a municipal corporation for a special dam- 
age, occasioned by its nonfeasance or breach of duty, in failing to 
keep its streets, &c., in repair. 3 Fla., 19. 


3. Bridges within the limits of the corporation are parts of the 
street within, or upon which they are erected, and are conse- 
quently under the control of the municipal authorities in the 
same manner, and to the same extent as are the other portions 
of the stieets. 


4. A municipal corporation is liable in damages to parties receiving 
special injuries by reason of its non-observance of duty, in the 
keeping its streets, alleys and bridges in good repair. And it 
cannot escape its responsibility for such injuries, upon the plea 
that it had entered into a contract with another party to repair 
such streets, alleys and bridges. 


Writ of Error to the Circuit Court for Duval county. 

The declaration of the Defendant in Error in this case 
alleges that the defendant, the City of Jacksonville, before 
and on the 31st day of March, A. D. 1881, was possessed 
of and had control of a public bridge over Hogans’ Creek, 
on a certain public street called Washington Street, in the 
said city, in the county aforesaid, and ought to have kept 
the same in good and safe repair and condition ; yet the 
defendant, not regarding its duty in that behalf while it 
was so possessed and had control of the said bridge, to-wit : 
on the day aforesaid, there wrongfully and negligently suf- 
fered the same to be and remain in bad and unsafe repair 
and condition, and divers of the planks wherewith the said 
bridge was laid to be and remain loose and shaky, and the 
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guard or railing upon the side or edge of said bridge to be 
and remain unsubstantial, weak and unsafe, by means 
whereof the plaintiff, who was then and there driving, 
with due care and diligence, over and upon the said bridge 
with his horse and buggy; and his horse, backing and 
slipping on account of the looseness of the said planks, 
necessarily and unavoidably struck against the said guard 
or railing, which, on account of its unsafe repair and weak 
condition, gave way, and the plaintiff, with his driver, 
horse and buggy, was then and there precipitated and 
thrown over the edge of said bridge into the said creek, 
and thereby his buggy was broken, his harness ruined, and 
his horse seriously injured and rendered unfit for his use 
thereafter; his watch and clothing, as well as those of his 
driver, badley injured, and other actual damage sustained ; 
and also by means of the premises was then obliged to and 
did lay out divers sums of money, amounting to about one 
hundred dollars ($100), in endeavoring to temporarily re- 
pair the damages to his buggy, &c., and in hiring another 
buggy and horse until he could procure another horse of 
his own, and until his buggy was repaired and ready for 
use. 

To the damage of the plaintiff in the sum of five hun- 
dred dollars. 

The special or “ other ” plea referred to in the opinion is 
as follows: 

And for a further plea in this behalf the defendant says 
that the plaintiff ought not to have his aforesaid action 
against the defendant, because at the time of the happening 
of the alleged injuries complained of in the plaintiff’s dec- 
laration the said Hogans’ Creek bridge was being repaired 
under an independent contract with the Trustees of the 
Sanitary Improvement Bonds of the City of Jacksonville, 
aseparate and independent body, by one J. C. Cloud, an 
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independent, competent and skilled workman, and that 
said contract did not require the performance of work in- 
trinsically dangerous, and that said contractor was not 
under the control or subject to the management or diree- 
tions of defendant; and that defendant had no control as 
to the manner in which said contractor did his work, or in 
the selection of his employees, and could neither engage 
or discharge any workman, and was not the immediate 
supervisor of the contractors or those persons engaged in 
the work ; and this the defendant is ready to verify. Where- 
fore defendant prays judgment if the plaintiff ought to 
have his aforesaid action against defendant. 
The other facts are sufficiently stated in the opinion. 


John E. Hartridge for Plaintiff in Error. 
Julius Drew tor Detendant in Error. 


Mr. JusTIcE VANVALKENBURGH delivered the opinion of 
the court. 


In May, 1881, Columbus Drew, Jr., brought his action 
against the City of Jacksonville for damages incurred by 
him by reason of a defective bridge over Hogans’ Creek 
in the said city, which defendant was bound to keep in 
repair, claiming damages in the sum of five hundred dol- 
lars. Defendant pleaded not guilty, and the plaintiff duly 
replied. Subsequently and in November, A. D. 1881, the 
defendant, by leave of the court, filed another plea alleging 
that the said Hogans’ Creek Bridge was being repaired 
under an independent contract with the Trustees of the 
Sanitary Improvement Bonds of the said city, a separate 
and independent body, by one J. C. Cloud, an independ- 
ent, competent and skilled workman; and that said con- 
tract did not require the performance of work intrinsically 
dangerous ; and that said contract was not under the con- 
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trol or subject to the management or direction of defend- 
ant; and that defendant had no control as to the manner 
in which said contractor did his work, or in the selection 
of his employees, and could neither engage or discharge 
any workman, and was not the immediate supervisor of 
the contractors or those persons engaged in the work. 

To this second plea the plaintiff demurred, and the de- 
murrer was sustained and the plea overruled. The defend- 
ant thereupon excepted. On the thirteenth of December, 
A. D. 1881, the cause was tried by a jury, who found a 
verdict for the plaintiff for three hundred dollars damages 
besides costs. On the same day a motion for a new trial 
was made and denied by the court. On the same day the 
plaintift’s attorney entered a remittitur for the sum of fifty 
dollars on the said judgment. The defendant brought its 
writ of error, and assigns the following ground: 

“The court erred in sustaining the demurrer of Colum- 
bus Drew, Jr., Defendant in Error, to the second plea of 
the City of Jacksonville, Plaintiff in Error.” 

The demurrer admits the truth of this plea. The only 
question presented by this appeal is whether the City of 
Jacksonville, under the circumstances as presented in the 
second plea so stricken out on demurrer, is liable in dam- 
ages to the Defendant in Error for injuries received by 
reason of the dilapidated condition of Hogans’ Street 
Bridge. The city, by the general act of incorporation, is 
invested with the control and regulation of the streets, 
lanes, alleys, bridges, ferries, &c., within its boundaries, but 
they seek to evade their liability in this case by alleging 
that “ the Trustees of the Sanitary Improvement Bonds of 
the city, a separate and independent body,” made a con- 
tract for the repair of the Hogans’ Creek Bridge with one 
J.C. Cloud, over whom the said city had no control. This 
independent body, “‘ The Trustees of the Sanitary Improve- 
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ment Bonds,” is probably a body consisting of citizens of 
the City of Jacksonville, appointed by the Common Coun- 
cil of said city, and their duties and powers established and 
defined by the ordinances of the municipality, as we find 
no general law creating such body. In other words, they 
must be the creatures of and subject to the control of the 
corporation. They must derive their power and authority 
from the City of Jacksonville, and if so, they are respon- 
sible only to the said city. They are then the agents and 
servitors of that corporation, and as such, within the scope 
of their authority, would bind the corporation. Their act 
in contracting with Cloud for the repair of the bridge 
would be as much the act of the corporation as if such 
contract had been entered into by the Mayor or other au- 
thorized agent of the corporation. In the language of the 
Supreme Court of the United States in Barnes vs. The Dis- 
trict of Columbia, 91 U.S. R., 540: “ A corporation can 
only act by its agents or servants. This obvious truth does 
not imply that the act must be done by inferior or subor- 
dinate agents, but, on the contrary, the higher the authority 
of the agent the more evident is the responsibility of the 
principal. * * * A municipal corporation may act 
through its Mayor, through its Common Council, or its 
legislative department by whatever name called, its Super- 
intendent of Streets, Commissioner of Highways, or Board 
of Public Works, provided the act is within the province 
committed to its charge; nor can it in principle be of the 
slightest consequence by what means these several officers 
are placed in their position—whether they are elected by 
the people of the municipality or appointed by the Presi- 
dent or a Governor. The people are the recognized source 
of all authority, State and municipal, and to this authority 
it must come at last, whether immediately or by a circuit- 
ous process.” This case of Barnes vs. The District of Co- 
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lumbia, supra, was an action to recover damages for a per- 
sonal injury received by the plaintiff in consequence of the 
defective condition of one of the streets of the City of 
Washington. By an act of Congress passed in February, 
1871, the municipal corporation, ‘“‘ The District of Colum- 
bia,” was created, with the right to exercise all the powers 
of a municipal corporation not inconsistent with the Con- 
stitution and laws of the United States and the provisions 
of the act so creating it. By one of the sections of the act 
a Board of Public Works was constituted, consisting of 
persons appointed by the President of the United States 
with the consent of the Senate. This Board had entire 
control of the streets, avenues, alleys, &c., of the City of 
Washington. They held their office for a fixed period of 
time, and could not be removed except by the President. 
It was contended on the argument that this Board of Pub- 
lic Works was an independent body, acting for itself, not 
forming a part of the corporation, and that therefore the 
corporation was not responsible for its acts. The court held 
that the body thus organized under that act, including the 
Board of Public Works, was a municipal corporation, and 
that the proceedings by that body in the repair and im- 
provement of the street, out of which the accident in ques- 
tion arose, were the proceedings of such corporation, and 
that it was responsible for the injury. In the case at bar 
“The Trustees of the Sanitary Improvement Bonds ” must 
have been a part of the municipal corporation, made so by 
the acts of the corporation itself, and not deriving authority 
from law outside of the act of incorporation or from an 
appointing power other than the City of Jacksonville itself. 
In this respect it is stronger than the case above cited, 
where the Board of Public Works made a part of the cor- 
poration, and for whose neglect it was held liable, was 
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appointed by the President of the United States with the 
consent of the Senate. | 

The case of Bailey vs. The Mayor, &c., of N. Y., 3 Hill, 
531, which was carried to the Court of Errors and is found 
in 2 Denio, 433, is a leading authority upon this question. 
In 1834 the Legislature of the State of New York enacted 
a law to provide the City of New York with pure and 
wholesome water. It was provided in the law that the 
Governor should appoint five persons to be know# as 
Water Commissioners. They were to examine all the mat- 
ters relative to that subject, employ engineers, adopt such 
plan tor procuring such supply of water as they deemed 
most advantageous, to ascertain the amount of money 
needed, to make conditional contracts for purchase of the 
land necessary, subject to the ratification of the Common 
Council, &e. 

Under this law a plan was prepared and approved by the 
citizens of New York, money was raised and the work was 
entered upon. These Water Commissioners, so appointed 
by the Governor, entered into a contract with the firm of 
Crandall and VanZandt for building a dam across the Cro- 
ton river according to certain plans and specifications an- 
nexed to the contract. This dam was subsequently swept 
away, and property of the plaintiff to the value of sixty 
thousand dollars was destroyed. In that case, as in this, 
the defendants insisted that they had no direction or con- 
trol of the Water Commissioners, as they were appointed 
by the State; that they were bound to submit to the inde- 
pendent exercise of their powers ; that the Commissioners 
were officers of the State, engaged in the discharge of pub- 
lic duties; that they were answerable for their official 
conduct to the State alone, who alone could remove them 
at their pleasure. The court held that the Water Commis. 
sioners were the agents of the corporation, and that the 
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corporation was therefore liable. This case was carried to 
the Court of Errors of the State of New York, where the 
judgment was affirmed, (2 Denio, 433,) the court holding 
that “a municipal corporation is responsible for the negli- 
gence or unskillfulness of its agents and servants when em- 
ployed in the construction of a work for the benefit of the 
city or town subject to the government of such corpora- 
tion.” The counsel for the Plaintiff in Error here cites 
Wright vs. Holbrook, 52 N. H., 120, as sustaining his po- 
sition that this action could not be maintained against the 
City of Jacksonville. In that case the action was brought 
by Wright against Holbrook, one of a committee ap- 
pointed by the town of Keene to make improvements about 
a body of water called Goose Pond with a view of supply- 
ing the citizens of Keene with water. It became necessary 
to clear a piece of land on the margin of the pond which 
had been bought by the town for that purpose, and the 
committee had let to one Nourse the job of so clearing it. 
Nourse set fire to the brush and log heaps on the land, 
having prepared it for burning, and it escaped on to the 
land of the plaintiff. The action was not against the town 
of Keene, but was brought against an individual—one of 
a committee appointed by the town.: 

The court in its opinion, speaking of the case of Bailey 
vs. The Mayor, &c., 2 Denio, supra, says: “ By that au- 
thority the town of Keene would be made liable for the 
acts of the committee, and also of Nourse and of everybody 
else who might have anything to do with the clearing or 
preparing the lot, or constructing the works, or building 
dams, or doing anything upon the land which the town 
owned. But that would be carrying the doctrine too far 
for this case, for though the city might be liable on that 
ground, this defendant could not be, as he did not own the 
land, nor was the work being done for his benefit, but for 
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the benefit of the town of Keene. * * * * In this cage 
it does not appear that the defendant, or Nourse, or the 
town of Keene, were acting under any public authority, so 
as to bring the case within the principle stated for works 
done under public authority, such as railroads and canals, 
where public policy holds the corporation responsible, and 
will not permit it to escape by delegating their powers to 
another.” In the Mayor, &c., of Baltimore vs. O’Donnell, 
53 Maryland, 110, the court held that the corporation was 
liable tor injuries received by O’Donnell by reason of a de- 
fect in the street, although one Manning had contracted to 
repair it,and had employed a sub-contractor to do the work. 
Eyler vs. Co. Com. of Alleghany Co., 49 Md., 257. 

The case of Storrs vs. The City of Utica, 17 N. Y., 109, 
lays down the law as we think in accordance with sound 
principle. There was a sewer to be built in one of the 
streets of the city. The contract for building it was let to 
one Shippey. An excavation was made which was left 
open in the night time, the plaintiff drove his wagon into 
it and was injured. The defendant insisted that the con- 
tractor was liable and not the city. The plaintiff recovered 
and the case was taken to the Supreme Court, and was there 
affirmed, and was turther appealed.to the Court of Appeals 
and was again affirmed. Judge Comstock in delivering 
the opinion of the court says: “ When a case can be found 
of respectable authority, holding that a city corporation, 
having exclusive control of the streets, owes to the public 
no duty in respect to them, and is not liable for accidents 
occasioned by gross neglect, then some progress will have 
been made in the argument for exonerating the defendant 
from liability tor the injuries now in question.” And again 
he says: “ The principles suggested become plain proposi- 
tions in the case of a municipal corporation which owes to 
the public the duty of keeping its streets in safe condition 
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for travel. That the duty exists is not denied. And the 
doctrine that the persons receiving special injury from its 
non-observance can maintain an action therefor, was exam- 
ined by this court and asserted in the recent case of Hitch- 
cock vs. the Village of Plattsburg, 16 N. Y.,161. What 
then is the obligation of a city corporation when it under- 
takes to construct a sewerina public street? Can it in that 
undertaking and in any mode of providing for the execu- 
tion of the work throw oft the duty in question, and the 
responsibilities through which that duty is to be enforced ? 
Although the work may be let out by contract the corpo- 
ration still remains charged with the care and control of 
the street in which the improvement is carried on. The 
performance of the work necessarily renders the street un- 
safe for night travel. This is a result which does not atall 
depend on the care or negligence of the laborers employed 
by the contractor. The danger arises from the very nature 
of the improvement, and if it can be averted only by spe- 
cial precautions, such as placing guards or lighting the 
street, the corporation which has authorized the work is 
plainly bound to take those precautions. The contractor 
may, very probably, be bound by his agreement, not only 
to construct the sewer but also to do such other acts as are 
necessary to protect travel. But a municipal corporation 
cannot, I think, in this way either avoid indictment in be- 
halt of the public, or its liability to individuals who are in- 
jured.” 

See also City of Chicago vs. Robbins, 2 Black, U. S., 
418; Robbins vs. City of Chicago, 4 Wallace, 657. 

The City of St. Louis gave its assent to the construction 
of a railroad along and under one of its streets, but reserved 
to itself the right, if it become necessary, to remove any 
sewer under such street. It became necessary, and the sewer 
was removed and reconstructed; owing to the negligence of 
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the contractor in rebuilding the sewer the foundation of 
house gave way and the house was damaged ; in an action 
against the city to recover the damages, the Supreme Court 
of Missouri held that the city was liable ; and the fact that 
its officers failed to exercise any supervision or control over 
the work was no defence. It was their duty to have done 
so. Fink vs. City of St. Louis, 71 Mo., 52. 

The courts of Indiana hold that a municipal corporation 
cannot by any contract it might make with a contractor 
avoid its liability to third persons for injury or death re 
sulting trom a breach of its duty in the care and control of 
its streets ; that it owes a duty to the public to keep its 
streets, alleys and highways in a safe condition for use in 
the usual manner for travelers, nor can it escape responsi- 
bility for injuries resulting from its neglect of this duty, 
upon the plea that it had entered into a contract with an- 
other person for the performance of the werk which ren- 
dered such use of the street, alley or highway dangerous to 
the traveling public. City of Logansport vs. Dick, 70 
Ind., 65; the Town of Centreville vs. Woods, 57 Ind., 192. 

We think the true doctrine is that a municipal corpora- 
tion is liable in damages to parties receiving special injuries 
by reason of its non-observance of duty in keeping its 
streets, alleys, &c., in good repair, although the work of 
such repairs is let out by contract to another person. 2 
Dillon’s Mun. Corp., 3 Ed., $1027, and authorities cited in 
note. 

This bridge would seem to be a part of the street, and 
consequently was under the control of the municipal au- 
thorities. Those authorities are liable for defects therein, 
on the same principle and to the same extent as for defec- 
tive streets, and are within the same rules in regard to lia- 
bility for injuries received as are the streets. 2 Dill. Mun. 
Corp., 3 Ed., $726. 
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It has been settled in this State that an action of trespass 
on the case will lie against a municipal corporation for a 
special damage occasioned by its nonfeasance or breach of 
duty in failing to keep its streets in repair. City of Talla- 
hassee vs. Fortune, 3 Fla., 19. 

The court below properly sustained the demurrer to the 
plea, and the judgment is affirmed. 








Tony SMITH, APPELLANT, vs. BENJAMIN BaGwELL, Ap- 
PELLEE. 


1. It will not do to eliminate from the charge of the court to a jury a 
sentence connected with a paragraph upon the same question 
and except to that particular sentence ; the whole paragraph 
must be taken together and stand or fall by itself. 


2. The court charged the jury that ‘* words from one person to another 
will not justify an assault and battery :’’ Held sufficient, that it 
was not incumbent upon the court to use the word ‘‘ merely ’’ or 
‘‘only”’ after ‘‘words’’ in the charge to make its language in- 
telligible to the jury ; that the use of either of these words would 
not have strengthened or modified the charge, or given any new 
or other light to the jury. 

3. Compensatory damages are defined as such as arise from actual and 
indirect pecuniary loss, mental suffering, value of time, actual 
expenses and bodily pain and suffering. Exemplary, vindictive 
or punitory damages are such as blend together the interests of 
society and of the aggrieved individual, and are not only a rec- 
ompense to the sufferer but also a punishment to the offender 
and an example to the community. 

4. An award of punitive or exemplary damages in an action for a 
wrong, also punishable as a criminal offence, is not in violation 
of that portion of the eighth provision of the Declaration of 

Rights, which provides that ‘‘no person shall be subjéct to be 

twice put in jeopardy for the same offence.”’ 
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5. In actions of trespass for assault and battery a jury may inflict what 
are called exemplary, punitive ar vindictive damages upon a de- 
fendant, having i in view the enormity of his offence as well as a 
measure of compensation to the plaintiff. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


John E. Hartridge for Appellant. 


Mr. JusTicE VANVALKENBURGH delivered the opinion of 
the court. 


This was an action brought by Bagwell against Smith 
for assault and battery. The cause was tried at the Duval 
Circuit in May, 1882, and the jury found for the plaintift 
in the sum of three hundred dollars damages, besides costs. 
The defendant moved for a new trial, which was denied ; 
he then brought his appeal from the judgment to this 
court. 

The errors assigned are as follows: 

1. The court erred in giving the second charge asked for 
by the plaintiff’s counsel. 

2. The court erred in giving the third charge asked by 
the plaintiff’s counsel. 

3. The court erred in refusing to give the first charge as 
requested by defendant’s counsel, viz: that in actions for 
damages for torts, also punishable criminally, punitive or 
exemplary damages are not recoverable. 

The court charged the jury that “a battery is an inflic- 
tion of violence on the person of another.” This is the 
second charge of the court, which is made the first ground 
of error in this case. It is true that such violence must be 
unlawful to make it such a battery as the plaintff could | 
recover for, but the court had immediately before, and in 
the very sentence preceding the one so objected to, in- 
structed the jury as follows: “If you find from the evi- 
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dence that the defendant unlawfully committed an assault 
and battery on the plaintiff, the plaintiff is entitled to a 
verdict for damages.” It will not do to eliminate from the 
paragraphs of a charge a sentence and object to that ; the 
whole paragraph must be taken together and stand or fail 
by itself. In connection with the preceding part of this 
charge we can see no error—the jury could not have been 
misled by it. 

The third portion of the charge, which is the ground of 
the second alleged error, is as follows: “ Words from one 
person to another will not justify an assault and battery.” 
The counsel says this portion of the charge should have 
been qualified by the words “ merely ” or “ only ;” words 
merely, or words only. We cannot see how that would 
have changed the meaning of the language used by the 
court. Words have a definite meaning; they are not con- 
nected with acts. The use of the word “ merely ” or “ only ” 
in the connection suggested by counsel would not have 
strengthened or modified the charge, or given any new or 
or other light to the jury. It was not necessary for or in- 
eumbent upon the court to use either of those or any other 
word to make its language intelligible to the jury. The 
portion of the charge so excepted to was plain, explicit 

and to the point. 4 
\ The last error assigned is that the court refused to charge | 
“that in actions for damages for torts, also punishable 
criminally, punitive or exemplary damages are not recov- 
erable.” The court charged the jury upon the question of 
damages as follows: “If you find from the evidence that 
the defendant did commit assault and battery as alleged in 
the declaration, you may, in measuring the amount of dam- 
ages, estimate the loss of time and labor from the time the 
assault and battery was committed, and the value of his 
services as proved ; also expenses incurred for medical and 
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surgical attention, diminished capacity to work at his trade 
arising from injuries received by said assault and battery ; 
and you may give him such compensatory damages in ad- 
dition for the bodily pains and suffering arising from such 
injury as you may think the circumstances and the evidence 
will warrant.” We see nothing wrong in this charge of 
the court. The damages which the jury were to assess 
against the plaintiff in case they found from the evidence 
that he had committed the battery alleged in the declara- 
tion were compensatory—such as would compensate him 
for his expenses, time and for bodily pains arising from the 
infliction of the injury. There was no intimation upon the 
part of the court in this charge that the jury could or 
should give punitive damages or damages in the nature of 
a punishment. There is nothing said whereby the jury 
could possibly be induced to take into consideration the 
malice of the plaintiff, the personal indignity, the wounded 
feelings or public example, all of which enter into punitive 
damages. The evidence shows that defendant committed 
an aggravated battery upon the plaintiff; that the defend- 
ant struck him several times over the head with an oak- 
wood wagon spoke about two feet long; that from the 
effects of such beating he was laid up for two months; 
that plaintiff was a wheelwright ; that a good wheelwright 
might get from $2.50 to $3 per day; that he still suffered 
from the blows he received on his arm and head. The 
surgeon who attended plaintiff testified that he found him 
suffering from scalp wounds and a bruised arm, caused by 
blows ; that he treated the wounds in the head by adhesive 
plaster; one of the wounds he sewed up. The arm was 
badly bruised. Erysipelas followed, which gave him trouble. 
This is very often the result of blows on the head. He at- 
tended him for two weeks and his bill was $30. Upon 
this evidence, the jury, after consideration and after hear- 
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ing and seeing the witnesses and the parties, rendered their 
verdict. 

The defendant’s counsel insists that the court erred in 
not charging the jury that punitive or exemplary damages 
were not recoverable. Whether such instructions were or 
were not given in this case under the circumstances attend- . 
ing it, and the charge given as above quoted, is of no con- 
sequence. The jury evidently found only compensatory 
damages ; that is, “loss of time and labor from the time 
the assault and battery was committed, and the value of 
his services as proved ; also expenses incurred for medical 
and surgical attention, diminished capacity to work at his 
trade arising from injuries received by said assault and 
battery,” and “ compensatory damages for the bodily pains 
and suffering arising from such injury.” 

Bodily pain and suffering is a proper item of damages 
in such cases. ‘ Nor is the estimate necessarily limited to 
the suffering which is past where the proof renders it reas- 
onably certain that future pain and suffering is inevitable. 
In estimating the pecuniary loss in such cases all the con- 
sequences of the injury, future as well as past, are to be 
taken into consideration ; and there seems to be no reason 
why a different rule should prevail in respect to bodily 
pain and suffering.” Curtis vs. Rochester & Syracuse R. 
R. Co., 18 N. Y., 534; Ib., 20 Barb. Sup. C., 282; Ransom 
vs. N. Y. & Erie R. R., 15 N. Y., 415. 

Compensatory damages are such as arise from actual and 
indirect pecuniary loss, mental suffering, value of time, 
actual expenses, and to these may be added bodily pain and 
suffering. Exemplary, vindictive or punitory damages are 
such as blend together the interests of society and of the 
aggrieved individual, and are not only a recompense to the 
sufferer but a punishment to the offender and an example 
to the community. 








SUPREME COURT. 








Smith v. Bagwell—Opinion of Court. 








In this case the defendant was liable to be punished 
criminally for the assault and battery committed upon the 
plaintiff. Whether he was so punished by indictment and 
trial or not, we are not informed by anything in the record. 
The counsel for detendant below insists that to allow puni- 
tive or exemplary damages in an action of this character 
would be in contravention of the Constitution, which pro- 
vides that no person shall be put twice in jeopardy for the 
same oftence. Weare aware that the rule in regard to such 
damages is different in the different States of this country, 
and that whether they can be legally awarded in any case 
isa question about which different and conflicting opinions 
have prevailed. In the case of Chiles vs. Drake, 2 Met., 
146, Chief-Justice Simpson, speaking for the court, says: 
“Tt will hardly be contended that a plaintiff cannot re- 
cover vindictive damages in an action for an assault and 
battery committed with circumstances of aggravation, 
although the defendant might be indicted for the same 
offence. The recovery in the one case is for the private in- 
jury, and in the other the punishment is inflicted for the 
public wrong. Vindictive damages operate, it is true, by 
way of punishment, but they are allowed as compensatory 
tor the private injury complained of in the action. They 
are allowed because the injury has been increased by the 
manner it was inflicted.” “ Every recovery for a personal 
injury, with or without vindictive damages, operates in 
some degree as a punishment, but it is a punishment which 
results from the redress of a private wrong, and does not 
therefore violate either the meaning or spirit of the Con- 
stitution.” Again the court say: ‘“ Where the element ot 
wilful negligence, malice or oppression intervenes, the law 
permits the jury to give what is termed punitory, vindic- 
tive or exemplary damages; and such damages, although 
given to recompense the sufferer, do inflict a- punishment 
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upon the offender. But such is the effect of every judg- 
ment for damages which is rendered in an action for an 
injury to the person, and there would be as much propriety 
in the argument that, as damages in such case always op- 
erate as a punishment, the offender, if the act is one for 
which he is liable to be indicted, will be thereby twice 
punished for the same offence, as there is that such an 
effect is produced where the damages are increased and 
made exemplary on account of the reckless conduct of the 
oftending party.” 

The case of Brown vs. Swineford, 44 Wis., 282, was one 
in which an appeal was made to the court, as in this case; 
to exclude the rule of punitive or exemplary damages in 
actions of tort, punishable as crime, founded upon a clause 
in the Constitution of that State similar to our own pro- 
viding that no person for the same offence shall be twice 
put in jeopardy of punishment. Ryan, C. J., says: “It 
would have been no subject of regret to the court if the 
obligation of the Constitution called upon it to abridge the 
application of the rule. But the court is unable to hold 
that the constitutional provision has any controlling bear- 
ing on the question. The Constitution only re-enacts what 
was the general if not literally universal rule at common 
law. (See authorities collected in 1 Bish. Crim. Law, Secs. 
980-987.) The word jeopardy is therefore used in the Con- 
stitution in its defined, technical sense at the common law. 
And in this use it is applied only to strictly criminal prose- 
cutions by indictment, information or otherwise.” * * * 
“The whole purview of section eight plainly shows that 
the putting in jeopardy prohibited is confined to criminal 
prosecutions. Indeed, this is manifest in the clause itself, 
which is confined to the same offence, used in the same sense 
as criminal offence in the first clause of the section. Of 
course the same act may be an offence (in the sense of 
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crime) against the State and an offence (in the sense of a 
tort) against a private person. 

_ “Tt is manifest that judgment for the one is not a bar to 
the other; and it might be difficult in principle to hold 
a criminal conviction as a bar to the recovery of punitory 
damages in a civil action, and not a bar to the recovery of 
compensatory damages; not a bar to any civil action. See 
Jacks vs. Bell, 3 C. & P., 316.” 

“The radical difficulty in the position of counsel appears 
to be that judgment for the criminal offence is for the offence 
against the public, judgment for the tort is for the offence 
against the private sufferer; that though punitory damages 
go in the right of the public for example, they do not go by 
way of public punishment, but by way of private damages, 
for the act as a tort and not as a crime, to the private suf- 
ferer and not to the State. Though they are allowed be- 
yond compensation of the private sufferer, they still go to 
him for himself as damages allowed to him by law in addi- 
tion to his actual damages ; like the double and treble dam- 
ages sometimes allowed by statute. Considered as strictly 
punitory, the damages are for the punishment of the private 
tort, not of the public crime.” 

In the case of Hendrickson vs. Kingsbury, 21 Lowa, 380, 
the court in its opinion say: “ The clear weight of author- 
ity is with the rule as laid down in Chiles vs. Drake, su- 
pra; in substance that the damages allowed in a civil case 
by way of punishment have no necessary relation to the 
penalty incurred for the wrong done the public; but are 
called punitive damages by way of distinction from pecu- 
niary damages, and to characterize them as a punishment 
for the wrong done to the individual. In this view, the 
awarding of punitive damages can in no just sense be said 
to be in conflict with the constitutional or common law in- 
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hibition against inflicting two punishments for the same 
offence.” 

In Boetcher vs. Staples, 27 Minn., 308, the court hold 
that in actions for torts, when there has been fraud, malice 
or oppression, the jury may allow exemplary or punitive 
damages, intended as in some measure a punishment upon 
the defendant for the wrong act done, and as an example 
to deter others from similar acts. In their opinion the 
court say: “* The rule, according to the great mass of au- 
thorities, applies as well when the wrongful acts of the de- 
fendant bring him within the law for punishing crimes as 
when they are less aggravated in their character.” 

In Voltz vs. Blackmar, 64 N. Y., 440, the court say: 
“In vindictive actions, as they are sometimes termed, such 
as libel, assault and battery, and false imprisonment, the 
conduct and motive of the defendant is open to inquiry, 
with a view to the assessment of damages; and if the de- 
fendant in committing the wrong complained of acted reck- 
lessly or wilfully and maliciously, with a design to oppress 
and injure the plaintiff, the jury.in fixing the damages may 
disregard the rule of compensation, and beyond that may, 
as a punishment to the defendant and as a protection to 
society against a violation of personal rights and social or- 
der, award such additional damages as in their discretion 
they may deem proper.” See also Kiff vs. Youmans, 27 
N. Y., 123; Millard vs. Brown, 35 N. Y., 297; Hunt vs. 
Bennett, 19 N. Y., 173; Cook vs. Ellis, 6 Hill, 466. 

In the case of Cole vs. Tucker, 6 Texas, 266, the court 
say: “ Compensatory damages are given when the injury is 
not tainted with fraud, malice or wilful wrong ; but where 
either of these elements intervene another ingredient is 
added to the ordinary constituents of injury, viz: the sense 
of wrong and insult; and damages are given as well for 
compensation to the sufferer as for the punishment of the 
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offender.” The same rule prevails in California, Wilson 
vs. Middleton, 2 Cal., 54. 

In Missouri it was held that in a civil action of assault 
and battery the plaintiff might recover exemplary damages, 
notwithstanding the defendant had been convicted and fined 
in a criminal prosecution for the same offence. Corwin vs. 
Walton, 18 Mo., 71. 

In Hoadley vs. Watson, 45 Vt., 289, the court hold that 
“exemplary damages are not given in lieu of punishment. 
The fact that in a civil action founded on a criminal act 
the guilty party had been compelled to pay exemplary 
damages to the party injured on account of the act would 
be no bar to the prosecution in a criminal proceeding for 
the same act, nor to any part of the fine imposed by law 
upon such offences. Neither should the liability to, nor 
the actual imposition of a fine in a criminal proceeding, 
bar any portion of the liability in a civil action for the same 
act. * * * * The liability to both criminal punish- 
ment and to such damages as a jury may impose in a civil 
suit, is the consequence of any act that is criminal and also 
creates a civil liability.” See Smith vs. Holcomb, 99 
Mass., 552; Bixby vs. Dunlap, 114 Mass., 456. 

In the Supreme Court of the United States this question 
has been examined and adjudicated. In Day vs. Wood- 
worth, 13 How., 353, Mr. Justice Grier, speaking for the 
court, says: “* It is a well established principle of the com- 
mon law that in actions of trespass and all actions on the 
case for torts, a jury may inflict what are called exemplary, 
punitive or vindictive damages upon a defendant, having in 
view the enormity of his offence rather than the measure 
of compensation to the plaintiff. We are aware that the 
propriety of this doctrine has been questioned by some 
writers ; but if repeated judicial decisions for more than a 
century are to be received as the best exposition of what 
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the law is, the question will not admit of argument.” P. 
W. & B. Railroad Co. vs. Quigley, 21 How., 218; Mil. & 
St. Paul Railroad Co. vs. Arms, et a/., 91 U. S., 489; Sedg- 
wick on Measure of Dam., Vol. 2, 7th Ed., 323, and note. 

This question has elicited much discussion and the books 
are full of it. The courts in some of the States have held 
to the doctine as contended for by the counsel for the ap- 
pellant that in a civil action for a tort, punishable also 
criminally, punitive or exemplary damages cannot be given 
by the jury, and we have carefully examined all these au- 
thorities. The current of the decisions is in the contrary 
direction, and we can but hold that the court below did not 
err in refusing to give to the jury the instructions in this 
respect requested. 

The judgment is affirmed. 








VY 


Tue Mutuat Loan AND BuILpINe AssocraTI0N, PLAINTIFFS 
AND APPELLANTS, vs. MILES AND JOHN Pricr, DEFEND- 
ANTS AND APPELLEES. 


MILES AND JOHN PRICE, APPELLANTS, vs. THE MuTUAL 
Loan AND BurILpIne AssocraTION, APPELLEES. 


1, Sureties upon the bond of the treasurer of a private corporation are 
not discharged by the neglect of the officers of the corporation 
to have, as prescribed by the constitution and by-laws of the 
corporation, examinations of the books of the officers. Mere 
laches unaccompanied by fraud is no ground of discharge. -Mu- 
tual Loan and Building Association vs. John Price and Miles 
Price, 16 Fla., 204, referred to and approved. 

2. A general charge of fraud alleged to consist of acts omitted and acts 
committed, such acts not being stated, is bad upon demurrer. 

The plea should set up in issuable form the acts committed and 

the acts omitted. 
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3. Upon the hearing of a second appeal by parties plaintiff and de- 
defendant, matter not brought up by the first appeal, and which 
was not the subject of review upon that appeal, may, upon the 
second appeal, be assigned as error in a case where the judgment 
upon the first appeal was a general reversal of the judgment 
awarding a new trial. 

4. There is an examination of witnesses, one of them being of counsel 
for the sureties upon the bond of the treasurer of a private cor- 
poration, the suit being by the corporation against such sureties. 
From the testimony of such witness, and from the preceding 
record in the case, it is apparent that the word “deficit ”’ is used 
by all the parties as indicating the difference between “ collec- 
tions*’ and ‘‘disbursements,’’ as shown by the books of the 
treasurer : Held, That the term ‘deficit ’’ used in an agreement 
made at this stage of the trial must be given the same significa- 
tion, and the finding of a referee based upon a different construc- 
tion is erroneous. 

5. Sureties upon such bond are not responsible for misappropriations 
or misapplications of money made anterior to the date of the 
bond, unless made so in terms clearly involving such liability. 
Where, however, the evidence shows simply that, at the date of 
the bond, the difference between collections and disbursements 
amounted to a certain sum, the presumption is that the money 
was then in the hands of the officer, the surety is responsible, and 
to rebut this presumption must show antecedent misapplication. 

6. Where there is an appeal by each party from an entire judgment, 
and not from a judgment for different things separable in their 
nature and separated in the judgment of record, and the ac- 
tion of the court and referee is found to be correct as to the 
errors assigned upon the one appeal, but incorrect as to matters 
involved in the other, the judgment to be rendered here is one of 
general reversal awarding a new trial. 


Appeal from the Circuit Court for Duval county. 

The case was decided below by Mr. Aristides Doggett, 
an attorney-at-law, as Referee, and is an action brought 
under the Code of Procedure. 

The facts are sufficiently stated in the opinion. 


Fleming ¢ Daniel for the Mutual Loan and Building As- 
sociation. 
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C. P. ¢ J. C. Cooper for Price and Price. 


Admitting the defalcation of the Treasurer Graybill 
during the period designated as the “second period ” of his 
administration as Treasurer, defendants, Price & Price, con- 
tend that they are not liable on their bond as his sureties, 
because of the gross irregularities of the officers of the 
Association in the conduct and management of the busi- 
ness of said Association, amounting to and accompanied 
with fraud. In the defence set up fraud is distinctly 
charged. We havea right to prove it, and if proven the 
sureties are relieved under the decision of this honorable 
court in this case when it was before the court at the June 
Term, 1877. See 16 Fla. Sup. Cts. Reps., p. 212, as to the 
court’s opinion on this point, and the case of U. S. vs. 
Kirkpatrick, (9 Wheaton, 721,) referred to by this court in 
that connection. 

What is fraud, and in what does it consist? (See 1 
Story’s Eq. Jurisprudence, paragraphs or secs. 186, 187, 
188, 189 and 190; 1 Bouvier’s Law Dict., title Fraud, pages 
612, 613 and 614; 2 Vesey Rept., (Chesterfield Exrs. vs. 
Janson, 155, opinion of Lord Chancellor Hardwicke.) The 
concealment or suppression of truth is actual fraud. 

1 Story’s Eq. Jurisprudence, Secs. 204, 205, 206 and 207 
and 215, (especially the last section or paragraph cited, 
215 ;) also Secs. 216 and 217, and cases cited and notes at 
bottom of 212th page of 9th edition of 1 Story’s Eq. Ju- 
risprudence ; 11 Wheaton Rept., 59; case of Etting vs. 
Bank of the United States, p. 59; 11 Wheaton’s Réps., 
note (d) bottom of p. 68; Franklin Bank vs. Cooper, 36 
Maine R., 195 ; Lindenan vs. Desborough, 8 B. & Cressw., 
586, 592, and application of the principle contained in said 
case cited in 8 B. & C. to all cases under party’s obligation 
to make a disclosure and who conceals material facts, in 

9 
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Sec. 217 of 1 Story’s Eq. Jurisprudence, 9 Ed.; John 
Pidcock et a/. vs. Saml. H. Townsend, 3 B. & C., 605 ; Owen 
vs. Howran, 3 Eng. Law and Eq."R., 121; 2 Kent’s Com., 
Sec. 39, p. 483; Evans vs. Kneeland, 9 Ala. Reps. 42. 

How does fraud occur in the case at bar, and how do the 
propositions stated and the authorities cited apply? We 
answer— 

First. That trom November 18th, 1870, to June 15th, 
1871, Graybill was permitted to act as Treasurer of said 
Association without entering into bonds as required by the 
By-laws and Constitution of said Association. See Article 
7 of Constitution. 

Agreement or stipulation of counsel on file and made a 
part of the record of this case; admits defalcation of 
$1,380 prior to date of bond. (See case of Mutual L. & B 
Association vs. Price & Price in 16th Fla. Reps., page 210.) 
The bond was executed on the 15th of June, 1871, after 
there was an admitted defalcation on the part of Graybill 
at that time of $1,380, as aforesaid. Nothing was told 
the sureties of the existence of such deficit in Graybill’s 
accounts. All the surroundings and circumstances of the 
retention of Graybill as Treasurer were calculated to de- 
ceive such men as Price & Price into becoming sureties for 
Graybill, which they did, finding him an inmate of the 
office of the firm, one of whose members was the solicitor 
of the Association, and who was also the legal adviser and 
counsellor of the Prices, and the inquiries made and the 
replies given as to safety in going on the bond, and every- 
thing that transpired at the time and place the bond was 
executed, show either gross and unwarrantable ignorance 
. of the business condition of the Association by its officers, 
or a knowledge of the detalcation of Graybill, and a desire 
to conceal same, and to involve said sureties by a studied 
concealment of the fact of such defalcation and a holding 
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out of Graybill as a person who was trustworthy. In 
other words, either the directors and other officers of the 
Association complied with the Constitution and By-laws, 
and performed their duties as required in and by Article 
10 of said Constitution and By-laws, and Article 5, Sec- 
tions 3 and 4, and were therefore necessarily informed of 
the defalcation of their Trsasurer, or they did not per- 
form their duty, and their inexcusable ignorance worked a 
great wrong and injury to the sureties on said Treasurer’s 
bond, so gross as to amount to fraud. 

Second. The utter and fraudulent neglect of the Presi- 
dent and Board of Directors as aforesaid to see to it that 
there were monthly and quarterly and annual examinations 
of the Treasurer’s accounts, as required by the Constitution 
and By-laws, (see Articles 7 and 10) and to see to the dis- 
posal at short periods of the moneys on hand by loans, as 
required by the Constitution and By-laws, so as to prevent 
an accumulation in the Treasurer’s hands, and thereby pre- 
vent loss to the Association and increased risk to the sure- 
ties, constitute legal fraud and relieves the sureties. 19th 
Eng. Law & Equity Reps., (cases decided in 1853); Watson 
vs. Alcock, top page 64 ; 1 Story Eq. Jurisprudence, (under 
head of constructive fraud) Secs. 324 and 325, and 325 a, 
2 Vernon, p. 518. Case of Montague et al. vs. Titcomb & 
Haskins, defendants in the court below, claim that they 
are not responsible for any defaleation of the Treasurer oc- 
curring prior to June 15th, 1871, the date of the execution 
of the bond, because their liability under the law begun at 
that date and did not and could not retroact. In support 
ot which view defendants say that the liability of defend- 
ants as to said first period is “ res judicata.” 

See the opinion rendered in this matter. (16 Fla. Reps., 
pages 211, 213 and 216.) If not considered “ res judicata,” 
then said sureties cite in this connection Farrar & Brown 
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vs. United States, 5 Peters, U. S. Sup. Ct. Reps., page 373; 
15 Peters, Case of U. 8. vs. Boyd et a/., 206 ; 9 Cranch, U. 
S. vs. Giles, page 339; 2 American Common Law, Title 
Bond, page 400; 9 Wheaton, U.S. Sup. Ct. Reps., Miller 
vs. Stewart, page 234. 

Any variance from the clear meaning of the contract as 
understood by the obligors at the time of the execution of 
the bond, in the business of the Association, will amount 
to fraud, and relieve the sureties. 21 How., U.S. Sup. Ct. 
Reps., p. 75, Legall vs. Humphreys; Case of Millen vs. 
Stewart, 9 Wheaton, 680; Hat Factory vs. Messenger, 2 

° Pick., 234. 


Mr. Justice Westcott delivered the opinion of the 
court. 


In this case both plaintiff and defendants in the Circuit 
Court appeal from the judgment rendered. This opinion 
embraces both appeals. The case was before this court 
upon an appeal by Miles and John Price at June Term, A. 
D. 1877, 16 Fla., 204, the defendants not appealing. For 
a full statement of the case as then presented see the opinion 
there rendered. It is an action under the Code brought by 
the Building Association against Miles and John Price as 
sureties upon the bond of C. B. Graybill, Treasurer of the 
Association. 

We first examine the case of the sureties. 

The general defence made in the first trial was that the 
sureties were released by the acts, laches and gross irregu- 
larities of said Association represented by their President 
and Board of Directors. We there held that laches of the 
character set up unaccompanied with fraud did not dis- 
charge the sureties. The case being remanded for new trial, 
the sureties proposing to bring their case within the law of 
the contract as fixed by this court, amended their answer 
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as to the matter of fraud. To this portion of their answer 
there was a demurrer, which being sustained the defendants 
allege this action as error. The portion of the amended 
answer proposing to set up fraud and to which the demurrer 
was sustained consists of two paragraphs, the first and 
third. The first is: “That the plaintiffs were guilty of 
great laches and gross irregularities, accompanied with 
fraud in the management of their business from June 15th, 
1871, to the second Monday in December,-1871, in this 
that they failed to have the monthly, quarterly and annual 
accountings with their Treasurer, Charles B. Graybill, and 
compelling him to make his monthly, quarterly and annual 
reports, and otherwise requiring him to perform his duties 
as such Treasurer in accordance with the By-laws‘of said 
Association, in connection with the finances of said Associ- 
ation, and that they failed to investigate his accounts and 
financial standing, through the proper committee at the 
times prescribed, so as to have insured his honesty and the 
protection of his sureties as contemplated and provided for 
by said By-laws.” : 

The acts here recited as constituting the fraud com- 
plained of show nothing more than neglect of the officers to 
examine the books and to compel quarterly, monthly and 
annual reports of the Treasurer, and acts of like character. 
What is said as to this matter in the previous opinion of 
this court covers the question here presented. (16 Fla., 
211.) This is not the fraud contemplated by the law to 
excuse the sureties. 

The third paragraph of the answer is as follows: “ And 
(upon) other good and sufficient grounds of fraud which 
were indicated and shown by the acts of commission and 
omission of said plaintiffs through and by their authorized 
officers and agents in connection with Charles B. Graybill 
as their Treasurer, and in connection with the management 
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of the finances of said Association, and the use and appli- 
cation of its moneys during the time plaintiffs seek to bind 
said defendants as sureties as aforesaid. All of which 
fraudulent acts of omission and commission defendants here 
set up as defences.” 

A general charge of fraud consisting of acts omitted and 
acts committed, such acts not being stated, is bad upon de- 
murrer in that it does not allege in issuable form the acts 
omitted and the acts committed. There was no legal de- 
fence in either paragraph, one or three, of the answer, and 
the demurrer thereto was properly sustained. 

What has been said disposes of the first assignment of 
error ‘made i in the appeal of the sureties. The other assign- 
ments of error may be considered together. They are as 
follows: 2. The referee erred in finding and reporting in 
favor of the plaintiff and awarding against the defendants 
the amount of the deficit of the Treasurer, Graybill, during 
the second period as agreed on, to-wit: from the 15th day 
of June, A. D. 1871, the date of the execution of the bond, 
to the second Monday in December, 1871, the time for the 
annual election of officers of said Association under its Con- 
stitution and By-laws. 3. The court erred in entering up 
judgment against said defendants for the amount, principal 
and interest, so found against them by said referee, to-wit : 
the sum of eight hundred and sixty-seven dollars and forty- 
two cents, together with costs. 

It will be found by reference to the opirion rendered in 
the former appeal that the sureties were held liable for the 
sums of money, from the payment of which they then and 
now seek to excuse themselves. We discover no material 
change in the testimony, and the law as there announced 
sustains the action of the court and referee in the present 
trial and judgment so far as this matter is concerned. 
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This disposes of the appeal of the sureties. We discover 
no error as to them. 


Appeal of the Mutual Loan and Building Association. 


There is a preliminary objection made to the hearing of 
this appeal by the sureties upon the ground that the sub- 
ject-matter of it, the liability of the sureties for the first de- 
ficit, was adjudicated upon the former appeal. 

The sureties are mistaken in this position. The plaintift 
objected and excepted to the action of the referee in refer- 
ence to the matter as to which they now appeal, but they 
took no action showing a desire to reverse the judgment of 
the court by seeking in the recognized legal method a re- 
view of it here. We state in the opinion rendered upon 
the former appeal that the matter was not here for review. 
Fitzhugh et al. vs. McPherson, 9 G. & J., 50, 51 ; Cumber- 
land Coal and Iron Company vs. Sherman, 20 Md., 131. 

The judgment rendered in the Circuit Court from which 
the former appeal was taken was an entire judgment, and 
the reversal here was a general reversal. The judicial mind 
was not applied to this question, and the matter is open now 
for consideration. The record so far as it is necessary to 
understand the questions raised upon the appeal of the As- 
sociation is as follows: 

The counsel for the respective parties agreed upon the 
trial of this case—“ First. That from November 13, 1870, 
up to June 15th, 1871, the deficit amounted to $1,380.50.” 
“ Second. That the cash deficit from June 15th, 1871, to 
December 3, 1871, amounts to $502.72.” “Third. That 
the cash deficit from December 3d, 1871, to February 12th, 
1872, amounted to $450.06.” 

The questions raised upon this appeal depend upon the 
construction and meaning of the term “deficit” and the lia- 
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bility of the sureties for the first deficit mentioned in the 
above agreement. 

The bond given is dated the 15th June, 1871. Are the 
sureties liable for the deficit which it is agreed amounted 
to $1,380.50 up to that date? This is the question in- 
volved. The law upon this subject cannot be better stated 
than it was by the Supreme Court of the United States in 
the case of Farrar vs. The United States, 5 Pet., 389. That 
court then said: “ For any sums paid prior to the execu- 
tion ot the bond, there is but one ground on which the 
sureties could be held answerable, and that is on the as- 
sumption that he (the principal) stil! held the money in 
_ bank or otherwise.” Upon the contrary hypothesis he had 
become a defaulter to the government and his offence was 
already consummated. If intended to cover past derelic- 
tion, the bond should have been made retrospective in its 
language. The bond in this case we do not think has a 
retrospective operation. It recites that the principal had 
been chosen and elected Treasurer of the Mutual Loan and 
Building Association, by reason whereof he will receive or 
have control, or be chargeable with money, property or 
other things of said Association, and the condition is that 
he shall honestly and in good faith use as such Treasurer 
during his continuance in said office, and hold and dispose 
of whatever he may receive as such Treasurer, as the Asso- 
ciation or its Board of Directors may direct, and according 
to the provisions of the Constitution, By-laws and regula- 
tions of said Association now existing, or which may be by 
them adopted, and at the expiration of his said office shall 
pay and deliver to his successor in office, or any other per- 
son duly authorized to receive the same, (by the authority 
ot said Association) all such moneys, property and other 
things which shall appear to be in his hands and due by 
him to the said Association. The language restricts the 
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‘obligation to what he will receive and to his future conduct 
as Treasurer. Viewing the obligation in this light, the 
sureties here insist that for the first “ deficit” they are 
not liable, while the Association contend that they are to 
be charged with it. If the term deficit here means a sum 
appropriated by the officer, and as to which he was a de- 
faulter at the time the bond was executed, the sureties are 
not liable. If, however, the word deficit means a balance 
appearing to be due upon the books of the Treasurer, that 
being the ditference between the receipts and disbursements 
as shown upon the day of the execution of the bond, then 
presumption is that the money was in the custody or 
control of the Treasurer upon that day, and in the absence . 
of testimony showing the previous misapplication of the 
tunds or property by the officer, the sureties are liable. 
United States vs. Eckford’s Extrs., 1 How., U. S., 263; 
Hetton vs. Lane, 43 Texas, 288. 

The sureties contend that the term “ deficit” is ambig- 
uous; that as used in this agreement 1t means so much 
money wanting at the dates specified; that these amounts 
had been then appropriated and misapplied by the Treas- 
urer, and that parol testimony is not admissible to show 
that its meaning was deficiency as shown by the accounts, 
and not deficiency accompanied by misapplication. It is 
evident that if the subject-matter to which the term was to 
be applied was funds misapplied, then the sureties are not 
liable, but if the subject-matter as to which the term * de- 
ficit’ was used was the accounts of the Treasurer without 
reference to misapplication, then, as the case now stands, 
there being no evidence of actual anterior misapplication 
to the amount named, the sureties are now liable upon the 
presumption stated. We do not think the term deficit nec- 
essarily or ordinarily implies misapplication. Worcester 
gives its meaning as “ want, deficiency.in an account or a 
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number.” Johnson gives its meaning as “ want, deficien- 
cy.” And Webster defines it as “ want, deficiency, as a 
deficit in the taxes or revenue.” 

The word deficit may have either of the significations 
contended for, and evidence of the surrounding circum- 
stances, so far as they indicate the nature of the subject, is, 
in the language of the books, “a just medium of interpreta- 
tion of the language and meaning of the parties in relation 
to it.” (1 Greenleaf on Ev., 13th Ed., $286 ; Canal Co. vs, 
Hill, 15 Wend., 94.) So also is it true, as insisted upon by 
plaintiff, that “ where the agreement in writing is expressed 
in short and incomplete terms, parol evidence is admissible 
to explain that which is per se unintelligible, such explana- 
tion not being inconsistent with the written terms.” (1 
Greenleaf Ev., 13th Ed., $282.) Now the term “ deficit ” 
may not only indicate an amount wanting, as shown by the 
books, to balance the officer’s account, but the fact may be 
that such amount had been then misappropriated by the 
officer and evidence showing the true state of facts is ad- 
missible. We do not in this case, however, see any neces- 
sity for any further testimony upon the part of the plaintiff 
to make out its case. The record discloses that anterior to 
the execution of this agreement one of the defendants’ coun- 
sel had been examined as a witness; that he had prepared 
a statement from the books showing the amount due by the 
Treasurer at the several dates indicated, and throughout his 
testimony the term deficit indicates sums shown to be due 
by the books and not amounts which he, or any one else, 
knew to have been before that time misapplied. During 
the progress of the trial, and after the defendants had indi. 
cated what was meant by this word in their opinion, 
through their witness, he being one of their attorneys, this 
agreement ismade. The result is that defendants, by their 
own witness and attorney, having given a meaning to the 
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word deficit, and their own testimony introduced upon the 
trial before this agreement was entered into, showing that 
the excess of “ collections ” over “ disbursements” as shown 
by the books was the signification given to this word by 
all the parties anterior to the agreement, it must be given 
the same signification in the agreement. The case as we 
view it is, therefore, one in which the finding of the referee 
and the judgment of the court should as to this sum have 
been for the plaintiff, and for that reason the judgment 
must be reversed and a new trial awarded. As a matter of 
course the surety may prove upon the new trial that the 
misappropriation occurred anterior to the execution of the 
bond. It was contended by the sureties that the meaning 
of the term “ deficit” was fixed by this court in the pre- 
vious appeal. As applicable to the first deficit we dis- 
tinctly stated that there was no appeal, and hence the pres- 
ent question was not before us. 

With reference to the other periods we did not under- 
stand it to be denied that the misapplications had occurred 
as claimed. The question there was one of law as to ad- 
mitted misapplications of the society’s funds and the de- 
fence was laches and failure to hold the annual election ot 
the Treasurer as required by the By-laws. 

The judgment here is an entire judgment. It is not for 
different things separable in their nature and separated in 
the record. This judgment is upon this record erroneous 
to the extent indicated by this opinion. We cannot see 
how it can be divided by us and affirmed as to the second 
deficit and reversed as to the first, when the sums are not 
distinguished in the judgment, nor can we send a part of 
the case back for new trial, leaving one section of the cause 
disposed of here and the other pending in the Circuit Court. 
Story vs. New York and Harlem R. R. Co., 2 Selden (6 N. 
.), 02. 
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The judgment is reversed and new trial awarded, the de- 
fendants in the action to pay the costs of each appeal. 








THEODORE T. Ep@erRToN, PLAINTIFF IN ERROR, vs. THE 
Mayor AND ALDERMEN OF THE TOWN OF GREEN Cove 
Sprines, DEFENDANTS IN ERROR. 


1. Section 12, Chapter 1,868, of the Laws of this State, as amended by 
Section 2, Chapter 3,024, which authorizes municipal corpora- 
tions to extend and open streets, and make to the parties injured 
thereby such reasonable compensation and charge those bene- 
fitted reasonable assessments for bencfits accruing to their prop- 
erty, is constitutional. 


2. A municipal corporation may, in conformity to the provisions of such 
statute, appropriate private property to use as a street, making 
just compensation to the owner therefor, and the ownor cannot 
object upon a tender of such compensation on the ground that 
the money was the amouut or part of the amount taxed as a ben- 
efit to other neighboring proprietors. 


Writ of Error to the Circuit Court for Putnam county, 
to which the case was transferred from Clay county. 
The facts ot the case are stated in the opinion. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The proceeding in this case in the Circuit Court was 
upon a certiorari issuing from that court upon the petition 
of the plaintiff in error, Edgerton, directed to the defend- 
ants in error, the Mayor and Aldermen of Green Cove 
Springs, commanding a return to the Circuit Court of the 
records and proceedings of the Mayor and Aldermen of 
Green Cove Springs in the matter of the extension of Front 
street in said town over the grounds of the plaintiff in error, 
Edgerton. 
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The plaintiff in error, Edgerton, in his petition for the 
certiorari, claimed that the proceedings in the matter were 
irregular, and asked such action at the hands of the court 
as of right and according to law should be done. The pro- 
ceedings of the municipal corporation were returned, and, 
upon their inspection and after hearing, the court found 
that there was no error and ordered that the petition be 
dismissed. The writ of error in this cause now brings this 
action here for review. 

The grounds of irregularity set forth in the petition be- 
fore the Circuit Court upon which the certiorari was issued 
were: 

First. That the amount of damages assessed had never 
been tendered, or provision made for their payment. Sec- 
ond. That the proceedings are irregular and do not au- 
thorize the extension of said Front street over and upon 
the grounds and enclosure of the petitioner. 

The grounds upon which the judgment of the Circuit 
Court is sought to be reversed here now do not correspond 
in all respects with those upon which the Circuit Court 
was desired to base its judgment. We do not understand 
that it is now denied that the amount of damages had been 
tendered. The Plaintiff in Error here denies the power of 
the Legislative Department of the government to enact the 
statute under which the extension of the street has been 
ordered by the municipal corporation, questions the regu- 
larity of the proceedings as shown by the record, and affirms 
that the Mayor and Aldermen were not justified by the 
proceedings in directing the extension desired. 

The municipal corporation claims to exercise this power 
under Section 12, Chapter 1868, of the Laws of Florida, as 
amended by Section 2, Chapter 3024, Laws, approved 
March 8, 1877. 

This section, as amended, read: “The City or Town 
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Council shall have power to regulate, improve, alter, extend 
and open streets, lanes and avenues ; to cause encroachments 
and obstructions, decayed buildings and ruins to be re 
moved ; to construct drains and sewers, and make to the 
parties injured thereby such reasonable compensation, and 
charge upon those benefited such reasonable assessments, as 
may be agreed upon by the said council and the said party 
or parties ; and in case no such agreement can be made, 
then the council shall appoint five discreet persons, holders 
of real estate in said city or town, to ascertain and fix on 
the one hand a fair and equitable assessment, and on the 
other a just compensation; and that the said assessment 
shall be a lien on the real estate improved and assessed ; 
and that every person who enters his particular drain into 
the main drain or common sewer, and receives a benefit 
thereby from draining his land, shall pay to the city or 
town his proportional part of making or repairing the 
same.” 

It is insisted that this section conflicts with Sections 1 
and 6, of Article XII., of the Constitution, and that the 
provisions of the section in the matter of extending and 
opening this street are void. 

These sections of the Constitution are as follows: 

Section 1. “The Legislature shall provide for a uniform 
and equal rate of taxation, and shall prescribe such regula- 
tions as shall secure a just valuation of all property, both 
real and personal, excepting such property as may be ex- 
empted by law for municipal, literary, scientific, religious 
or charitable purposes.” 

Section 6. “ The Legislature shall authorize the several 
counties and incorporated towns in the State to impose 
taxes for county and corporation purposes, and for no other 
purpose ; and all property shall be taxed upon the principle 
established for State Taxation. The Legislature may also 
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provide for levying a special capitation tax and tax on 
licenses ; but the capitation tax shall not exceed one dollar 
per annum for all purposes, either for State, county or mu- 
nicipal taxes.” 
The first question to which we address ourselves is 
whether this act of the Legislature is constitutional? In 
the discussion of this question the counsel of the Plaintiff 
in Error has, to a considerable extent, viewed it in connec- 
tion with the particular proceedings, the legality of which 
is here questioned. This tends to confusion. The consti- 
tutionality of this legislation in no manner depends upon 
the acts performed by this municipal corporation in the 
proposed extension of thestreet. The act grants the power 
to extend the street, the parties injured thereby to be reas- 
onably compensated for any injury they may sustain, the 
parties benefited to be charged with such reasonable assess- 
ment as may be agreed upon; and in case no agreement is 
made a method is provided by which the extent of the 
benefit, as well as the degree of injury, is to be ascertained. 
The abutting owner is not charged with the cost of the 
improvement made, and the charge for the benefit conferred 
is not by the act or any manner restricted to the owners of 
property bordering on the street orelsewhere. All persons 
benefited, whether they live in one district or another, and 
whether they own land bounded by the street proposed to 
be extended or not, are to be charged to the extent that 
they are benefited. A more just or fairer rule in the mat- 
ter of extension of a street, we think, could not have been 
adopted, and it would be strange indeed if the power was 
not in the Legislature to prescribe it. Analyzing this stat- 
ute it may be divided into three parts, when viewed in ref- 
erence to the extension of a street : 

First. The power to extend the street. We do not un- 
derstand it to be denied that such a power, when the Legis- 
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lature is not restricted in the matter, may be granted by 
the Legislature to a municipal corporation. There is in 
this State no restriction. 

Second. For the injury sustained by the extension of the 
street over the land of the party he is to be compensated, 
This clearly is the exercise of the power of eminent domain. 
It is the taking of private property for public use, making 
compensation therefor, and there is no doubt that the Leg- 
islature may confer the power here granted in this respect 
to this municipal corporation. 

Third. To the extent that the property of any party is 
benefited, the statute authorizes a charge against such party. 

As remarked by the Supreme Court of Massachusetts in 
the case of Wright vs. City of Boston, 63 Mass., 240, when 
speaking of the case of a drain, “the assessment is laid 
upon the lands specially and exclusively benefited * * * 
upon the simple principle of equalizing the expense upon 
those who enjoy its advantages, and in this way all are 
taxed upon the same just and equal principle with reference 
to the benefit conferred.” 

So far as this statute requires payment for benefits it, ac- 
cording to the authorities, imposes a tax. I confess that I 
cannot see how a charge made by a municipal corporation 
for a benefit conferred upon the property of an individual 
can be called strictly a tax. I take a tax to be a burden 
imposed and not payment for a benefit conferred by in- 
creased value given to a particular piece of property, but 
whatever may be our own views the authorities give it this 
legal status, and in addition thereto such tax is sustained 
as equal and uniform in its character, the rule of apportion- 
ment being the benefit conferred by the construction of the 
proposed public improvement, and this is true whether that 
rule is extended in its operation to the whole of a munici- 
pal corporation, or is restricted to a ward or district in 
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which the benefit resulting to property is conceived to ac- 
crue. The exercise of the taxing power is a legislative 
function. “To arrest the legislation of a free people, es- 
pecially in reference to burdens self-imposed for the com- 
mon good, is to restrain the popular sovereignty, and we 
should have clear warrant for it in the letter of the funda- 
mental law. The legislation complained of here is of a 
character made indispensable by the growth and prosperity 
of towns and cities. It is a fair and legitimate mode of 
taxation, because it imposes the burdens exactly where the 
benefits are conferred and its constitutionality is unques- 
tionable.” Mr. Justice Woodward in the case of Schenley 
vs. City of Alleghany, 25 Penn. State, 130. 

The clauses in our Constitution in reference to this sub- 
ject are not grants of power but are limitations upon the 
power of taxation which exists in the legislative department 
of the government. To prove that an assessment for bene- 
fits of the character here complained of is taxation is to 
establish that the exercise of such power is a legislative 
function, and to find its limitation we must look to the 
Constitution. While our Constitution is very strict in its 
limitations as to the matter of exemptions from taxation, 
so far as the mode is concerned, it simply provides for a 
uniform and equal rate of taxation. In this statute the 
rule of apportionment is according to the benefit conferred, 
and the rate is uniform and equal when measured and de- 
termined by this of all others the most just rule. It is not 
essential that all of the property in a city or town should 
be taxed for the extension of a street or the sinking. of a 
sewer in one portion of it. Say the Court of Appeals ot 
New York in The People vs. Mayor of Brooklyn, 4 Com., 
430: “There never was any just foundation for saying that 
local taxation must necessarily be limited by or co-extensive 
with any previously established district. It is wrong that 
10 
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a few should be taxed for the benefit of the whole, and it is 
equally wrong that the whole should be taxed for the ben- 
efit of the few. No one town ought to be taxed exclu- 
sively for the payment of county expenses, and no county 
shall be taxed for the expenses incurred for the benefit of a 
single town. The same principle of justice requires that 
where taxation for any local object benefits only a portion 
of a city or town that portion only should bear the burden.” 
Under the statute we are considering there is no limitation 
of the operation of the rule of taxation to any particular 
district. If the benefit resulting from the public improve- 
ment is held to be general in its character, we see nothing 
in the statute preventing taxation of a general character or 
payment from funds in the treasury of the corporation. If 
it is confined to a particular ward or street or locality we 
see nothing preventing a corresponding restriction of the 
tax to the persons owning the property there located. In 
either aspect there is nothing in the Constitution denying 
such power to the Legislature. 

We think an examination of the cases cited in 2 Dill. 
Mun. Corp., Third Edition, Secs. 616, 752 and 761, will 
show that the conclusions we reach are abundantly sus- 
tained. 

The only remaining question is whether the proceedings 
of the municipal corporation in this case were of a charac- 
ter which, under the statute, should have been set aside by 
the Circuit Court upon certiorari. 

The record discloses that the corporation find that it is 
for the benefit of the citizens of the town that Front street 
should be opened its entire length. After failure to agree 
upon what compensation should be made to Mr. Edgerton, 
the council, in compliance with the statute, appointed five 
discreet persons, holders of real estate in the town, to ascer- 
tain and fix on the one hand a fair and equitable assessment, 
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and on the other a just compensation. After full and fair 
notice to Mr. E. this committee found that Mr. Edgerton 
would be damaged one thousand dollars. The town made 
a tender of this sum to him which he declined. The coun- 
cil also agreed also to relieve Mr. E. of anyand all expense of 
grading or opening and fencing thestreet. If there was any 
tax or assessment to be levied upon the adjacent property 
of Mr. E. we are unable to find it in the record of the final 
action of the corporation. The property to be taken from 
him was valued at $1,000, and this sum he was tendered. 
It is true that the cost of grading, extending and fencing 
the street was estimated at a certain sum, but Mr. E. was 
not to pay it, nor do we see where he was charged with it. 
The committee as to Thadeus Davids and Clinch, who were 
owners of lots in the neighborhood, fixed as a fair assess- 
ment “on account of the benefits resulting to them by rea- 
son of the opening and extension” of the street, one-half 
of the sum awarded to Edgerton. There is not the least 
legal foundation for any objection by Mr. E. to taxes thus 
assessed against Mr. D. & C., nor does taxation made for the 
opening of a street. or sinking of a sewer cease to be for a 
public purpose because such acts may benefit individuals. 
The case disclosed by the record is not one where the power 
exercised was that of taxation against the petitioner, Ed- 
gerton. His property is proposed here to be taken for pub- 
lic use, and he is tendered compensation found to be ade- 
quate therefor by a tribunal legally authorized so to do. 
This is the exercise of the power of eminent domain, and 
there is no question that the Legislature could delegate 
such power to the town of Green Cove Springs. Our neces- 
sary conclusion is that the judgment of the Circuit Court 
dismissing the petition is affirmed with costs to defendants 
in error. 
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Cyprian T. Jenkins, APPELLANT, vs. H. T. Lykes anp N. 


Barco, APPELLEES. 


Where a sale of timber is made and the contract in writing gives the 
purchaser “‘reasonable time to cut”’ it, parol testimony tending 
to show that ‘‘ reasonable time ’’ meant a stated time spoken of 
by the parties before signing the contract, is not admissible, as it 
would change the terms of the contract. What is reasonable 
time to cut the timber is a question of fact to be determined by 
the jury upon evideuce on that subject. 


. When the Judge signing a bill of exceptions attests that a general 


exception was taken to the whole charge to the jury, and no spe- 
cific exception was taken to any paragraph, the court on appeal 
will not notice errors in the charge not specifically excepted to, 
unless the charge is erroneous as a whole. Parties should point 
out to the Judge the portions excepted to before the jury leave 
the box. 


. A deed of land does not convey to the purchaser timber cut and ly- 


ing on the ground. 


. A parol sale of standing trees, though void asa sale of an interest 


in land, operates as a license to enter and cut the trees, and until 
revoked such license will estop the seller from suing in trespass 
or trover. Timer so cut is the personal property of the party 
buying and cutting the trees. 


. A parol license to cut trees is revoked by a sale and conveyance of 


the land by the licensor to a third person. 


. When a purchaser of land sues one having a license from the former 


owner to cut trees for cutting and carrying away timber, he can 
recover only for such cutting and damage as was done to the 
realty after the delivery of the deed to the purchaser, and not 
for the value of timber previously cut but taken away after the 
deed. 


. A., acting with the cons2nt of the owners of land, sold to J. the 


cedar standing or fallen to be cut on owners’ land, and in his own 
name in writing agreed to “‘defend him in the same.’’ After- 
wards A. purchased the land. Such purchase did not terminate 
the license to cut the cedar growing out of the sale thereof, but’ 
was rather an aftirmance and continuation of it. 
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8. The owner of land, though not in actual possession, may maintain 
trespass for an injury thereto against a wrong doer. A legal 
title draws after ita right of possession as against such tres- 
passer. 


9. Where, in an action of trespass to recover the value of timber cut 
and taken from land, the jury have, under erroneous instructions, 
given a much greater verdict than is warranted by the proofs, 
and the defendant appears to have suffered injustice thereby, the 
verdict should be set aside and a new trial granted. 


Appeal from the Circuit Court for Hernando county. 
The facts of the case are stated in the opinion. 


James T. Magbee for Appellant. 
John A. Henderson for Appellees. 


This was an action of trespass, brought by L. & B. vs. J. 
for cutting and removing certain red cedar logs of timber 
from the lands of L.& B. The pleas are: 1st, the general 
issue ; and 2d, that J. had a permit to cut the timber in 
question off the lands, given by one Atkinson, who subse- 
quently conveyed the land to L, & B., to which plea there 
was 2 replication that when said permit was given the 
lands from which the cedar was cut belonged to the estate 
of one Ferguson, which estate was in process of settlement ; 
that the wife of Atkinson was one of the heirs of the estate 
of Ferguson; that he was acting as an agent for the estate, 
but claimed no authority to sell the timber; and that the 
permit was given with the understanding between J. and 
himself that the timber would be removed before the estate 
sale was had. In January following the sale was had, 
Atkinson became the purchaser of these lands and sold 
them to L. & B., giving a full and absolute title thereto. 

. After the purchase, and after notice to J., the appellant cut 
and removed a quantity of the timber. The jury found 
for L. & B., and assessed the damages at $250; a motion 
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for a new trial was overruled and a judgment was entered. 
This appeal was taken therefrom. 

The errors assigned are numerous, and will be treated 
collectively. 

For the appellee the following points are made: 

Atkinson’s permit to Jenkins to cut timber from the 
lands of Ferguson, who avowed his want of authority, 
gave no rights to Jenkins. Russell vs. Myers, 32 Mich., 
522. 

It would not have protected him from a suit of trespass 
brought by the executors of Ferguson’s estate. It expired, 
if it was good at any time, with the sale in January. A 
sale of standing timber is a sale of an interest in real estate. 
(6 Waite’s Actions and Defences, p. 75.) A bona fide pur- 
chaser of lands, without notice of the previous sale of 
timber, has a right to bring trespass for any so cut. bid. 

The ruling complained of in the first error assigned was 
the proper ruling. 

The testimony of Atkinson as to what was “ a reason- 
able time ” in the language of the permit for cutting and 
removing the cedar trees was properly admitted. It did 
not alter or vary the terms of a written agreement—it 
simply explained an indefinite term. 

It is true that the charge of the court confounded the 
terms “ evidence ” and “ testimony,” but it did not mislead 
the jury. The jury simply understood that they were the 
exclusive judges of the “ facts.” Their verdict shows that 
they were not misled. For this or any such error this 
court will not reverse the judgment if the verdict is sus- 
tained by the evidence. (Doggett vs. Willey, 6 Fla., 482; 
Milton vs. Blackshear, 8 Fla.,161.) The bill of exceptions 
indicates irregularity as to the manner of taking the excep-" 
tions, the recitals are inconsistent ; at the end it would seem 
that the exception was taken then only, although several 
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are dovetailed through the record. The charge asa whole 
was the law of the case, and the verdict was a proper one. 
It is just such a verdict as would be giyen upon another 
trial, and where substantial justice has been done, the ver- 
dict ought not to be disturbed. 


Tue Curer-Justick delivered the opinion of the court. 


Likes and Barco brought an action of trespass against 
Jenkins, charging him with having, on the 19th October, 
1878, and subsequently, entered upon the plaintiffs’ premi- 
ses and cut down a large number of red cedar trees there 
growing, and carrying away and converting them to his 
own use. A second count charges him with having un- 
lawfully entered upon plaintiffs’ land and carried away a 
large quantity of red cedar timber. 

The defendant pleaded not guilt; ,.nd further, defendant 
pleads that he purchased the red cedar trees and timber, 
standing or fallen or merchantable, on the land on the elev- 
enth day of July, 1877, from one M. Atkinson, and paid 
him for the same, as will appear by the following contract, 
dated July 11, 1877: 

“This is to certify that I have sold to C. T. Jenkins, his 
heirs or assigns, all the cedar now standing or fallen or 
merchantable on the land known as the Wise Donation, as 
lots Nos. 1 and 2, in Section 5, Township 20, R. 17, 8. and 
East, and will defend him in the same. 

“The condition that the said C. T. Jenkins do give the 
sum of one hundred dollars in a promissory note made pay- 
able on or by the 1st of January, 1878, the said C. T. Jen- 
kins to have reasonable time to cut the said red cedar. In 

testimony whereof I have hereunto set my hand and seal. 
i‘ ““M. ATKINSON. [L. S.] 
“ Witness—J. S. Mrtuer, W. F. Garnes.” 
This was duly acknowledged. The plaintifts for replica- 














SUPREME COURT. 





ee 
et 





Jenkins v. Lykes and Barco—Opinion of Court. 














tion to this plea admit that Atkinson did give defendant 
a permit to cut all the red cedar on said land, and that it 
was to be cut in a reasonable time, but they say that when 
the promissory note mentioned was paid on the first of Jan- 
uary, 1878, the cedar contract between detendant and At- 
kinson was closed and the permit or bill ot sale expired. 
Further, that the bill of sale or permit was not recorded 
before this suit was commenced ; and that on the 19th Oc- 
tober, 1878, Atkinson sold the land to the plaintiffs by deed 
duly executed and delivered. 

Issue being joined a trial was had and a verdict rendered 
in favor of plaintiffs for $250 damages. A motion fora 
new trial was made and denied and judgment entered, from 
which the defendant appeals. 

The plaintiffs introduced as evidence of their title a deed 
executed by M. Atkinson and wife to them dated October 
19th, 1878, acknowledged December 7, 1878. 

Mr. Lykes testified that in the last of May, 1879, he noti- 
fied defendant that plaintiffs had bought the land and the 
time they had bought it, and forbade his cutting or re- 
moving any more cedar. Defendant at that time admitted 
that he had cut about forty logs since plaintiffs had bought 
the land. Don’t know whether the forty logs had been re- 
moved. The average measurement of logs was five to seven 
cubic feet each, according to witness’ experience and obser- 
vation. Defendant said he had a bill of sale of the timber 
and considered it his own; he did not say anything about 
the quantity of cedar in the forty logs. The price of red 
cedar at that time cut and delivered in market was fifty to 
sixty cents per cubic foot. 

The above was the only conversation with defendant on 
the subject of the timber cut off the land. 

Mr. Barco testified that in the summer of 1879 defendant 
in conversation told him he had cut cedar on the land and 
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he had permission from Mr. Atkinson to do so. He testi- 
fied also to facts derived from defendant’s letters which 
were not produced, but this was ruled out by the court. 

Jenkins (defendant) sworn and examined in behalf of 
plaintiffs testified that he had cut cedar on the land in ques- 
tion. Had cut 100 sticks in all since October 19, 1878, to 
30th October, 1879. Had cut and removed 325 sticks aver- 
aging three and a half feet cubic measure to the stick, 
worth 45 cents per cubic foot. This does not include 60 
sticks now in the water cut in 1879 before October. They 
willaverage two or two and a half feet to the stick. First 
knew that Lykes & Barco owned the land in May, 1879. 
Don’t think any more was cut after that. The hands were 
moving the cedar from the land when he received this no- 
tice, and they had finished when I arrived there two or 
three days after this notice. Sold the 325 sticks at 45 cents 
per cubic foot after cutting, hewing and hauling out of the 
swamp to the place of shipping. Built a causeway at a cost 
of about $150 to make a road to get out the timber. Paid 
Mr. Dyas 15 cents per foot for getting out the timber and 
delivering it on the bank of the river by contract. Gave a 
note for the $100 and paid it before it was due to Mr. At- 
kinson. Understood when I bought the cedar the land be- 
longed to the estate of Neil Ferguson, of whom Mr. Atkin- 
son was a son-in-law and agent, and after making the con- 
tract Atkinson bought the land “at a sale of the estate” 
of Ferguson. 

The defendant then introduced the contract by which 
Atkinson sold him the cedar. 

Plaintiffs then introduced Atkinson as a witness. He 
said that defendant made him an offer for the cedar, and 
after consulting with the Ferguson heirs, and they approved 
of it, and then the contract was made. 
The witness here stated, (objection was here made by de- 
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fendant’s counsel to any statement by the witness tending 
to vary the meaning of the written contract and the court 
overruled the objection, to which ruling defendants’ coun- 
sel excepted,) “I said here, Colonel Jenkins I will not as- 
sume the responsibility of selling him the cedar, unless it 
was cut by the time of sale of the land tor the estate, which 
time was then spoken of between us. This was what was 
meant by the provision of a reasonable time made in the 
written instrument, and I think Mr. Jenkins mentioned 
about the January following. Mr. Jenkins agreed to this 
proposition or I would not have signed it,the papers, mean- 
ing the permit, which I gave to Mr. Jenkins, and the note 
which he gave me were executed then and there. This was 
July 11,1877. The lands were sold for the benefit of the 
estate of Neil Ferguson in a few months. 1 think the last 
of the year 1877. I purchased these lands at thesale. [ in- 
formed Mr. Jenkins at the time he paid me the note of 
the sale of those lands, and that I had bought them. To 
the best of my recollection the note was not to be paid until 
the cedar was cut. The note was paid about maturity.” 
Atkinson’s wife was one of the heirs at law of the estate of 
Ferguson. 

Some contradictory testimony was given by Atkinson 
and defendant relative to the understanding as to the time 
when the contract was to cease and defendant to stop cut- 
ting. Defendant stated that he wrote the contract and used 
the words “ reasonable time” on account of high water, 
sickness, anything preventing, or misfortune. “ All the 
timber on the land was cut in six or seven months immedi- 
ately after the contract. Sickness and high water pre- 
vented my cutting it sooner. * * I got the timber off as 
quick as I possibly could under all the circumstances.” 

The foregoing abstract contains all the testimony mate- 
rially affecting the case. 
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The first error assigned is that the court permitted testi- 
mony to be given by Mr. Barco as to the contents of letters 
said to have been written to him by defendant, and which 
letters were not produced nor their loss or destruction 
shown. While it appears that the witness did so testify, 
yet when it clearly appeared that some of his testimony re- 
lated to the contents of the letters, the court ruled that so 
much of it should be stricken out as illegal. The court 
added, as appears by the bill of exceptions, that “ that 
which he received verbally from the defendant as well as 
in writing be admitted as legal testimony.” This is some- 
what confused, but we do not understand that the Judge 
intended to say that so much of the oral testimony as pur- 
ported to give the contents of letters should be received. 
He evidently intended to rule that oral admissions were 
proper testimony, and that the contents of letters were legal 
testimony when produced; but he did rule that oral testi- 
mony of their contents was not legal evidence, and it could 
not have been understood that in the same breath he ruled 
the contrary. The whole matter was explained at the 
time, and we do not think any mistake was made by the 
jury on account of it. 

The second point in the assignment of errors is that the 
court admitted the testimony of Atkinson to prove what 
the words “ reasonable time to cut the red cedar timber ” 
meant. It is a familiar and well settled rule that parol 
evidence is not admissible to vary or contradict the terms 
of a written instrument, and that a written contract, which 
is intelligible on its face, must control, the parties under- 
standing fully what the contract contains. Testimony 
should not be admitted to prove that a contract, clearly 
expressed, means a different thing from that which is so 
expressed. When the witness was permitted to testify 
that a “reasonable time” meant that the time would ex- 
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pire when a sale of the land should be made or the note 
paid, it was allowing a contract to be proved other than 
that which was signed. A “reasonable time” to cut and 
take away the cedar means so much time as may be neces- 
sary, with ordinary diligence and considering the character 
and condition of the land and water, to accomplish the 
thing contemplated, and this was a question for the jury to 
determine upon evidence given on that subject. There was 
no testimony on that point except that given by the de 
fendant, who said he got the timber off as quick as he pos- 
sibly could under all circumstances. Sickness and high 
water prevented cutting it sooner. This was legitimate 
testimony, and that given by Mr. Atkinson was erroneously 
admitted. 

The third, fourth, fifth and sixth alleged errors relate to 
the charge of the court to the jury. The Judge certifies 
that the several exceptions embodied in the bill of excep- 
tions were not taken at the time the charge was delivered, 
but the exception was taken to the whole. The settled 
practice is that exceptions to the charge must be taken at 
the trial before the cause is submitted to the jury, and the 
specific portions of the charge excepted to must be then 
designated, so that if error is perceived it may be corrected 
before the jury leave the box. By omitting this the 
party is presumed to acquiesce. There being some sound 
propositions in it, a general exception to the whole will 
not avail. In this charge we find some perhaps erroneous 
instructions and some that are proper statements of the 
law, but the defendant permitted the whole to go to the 
jury without pointing out to the Judge those to which he 
objected. 

This question has been very often ruled upon by this 
court, and we cannot now vary the rule, however erroneous 
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may have been some of the legal propositions contained in 
the charge. 

After the conclusion of the general charge to the jury 
the plaintiffs’ counsel submitted instructions in writing to 
be given to the jury, which were given as follows : 

First. That a deed in fee simple to lands conveys all the 
interest and estate of the grantor therein and everything 
thereon at the time of making the deed not expressly re- 
served in the deed. 

Second. That if, at the time defendant entered into the 
contract with Atkinson for the purchase of the cedar, At- 
kinson told the defendant that he was not the owner of the 
lands, and declined to enter into said contract unless the 
defendant would agree tocut and remove said cedar before 
the sale of the lands for the Ferguson estate, and that the 
defendant agreed thereto, and that this is what was meant 
by the terms reasonable time in the bill of sale or permit, 
that the defendant was bound by such agreement, and had 
no legal right to cut or remove any more of said cedar from 
said lands after he received notice of the sale without a 
further contract or permit from the purchaser. 

Third. That if they believe from the evidence that at 
the time plaintiffs purchased said lands from Atkinson, the 
defendant’s permit or authority to cut or remove cedar 
therefrom had expired, they should find a verdict for the 
plaintiffs for the net value of all the cedar which it has 
been proved to their satisfaction the defendant cut and re- 
moved therefrom after the purchase of said lands by the 
plaintiffs and before the commencement of this suit, and 
interest thereon from the commencement of this suit, even 
though the defendant had no notice of the purchase of the 
lands by the plaintiffs. 

Counsel for defendant objected to these instructions being 
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given, and excepted to the ruling of the Judge in giving 
the same. 

The first is objectionable in that it charges that every- 
thing on the land not expressly reserved in the deed passed 
to the grantees. This is clearly wrong. A deed of con- 
veyance of land carries only the land and what is appurte- 
nant to it, but it does not carry personal property at the 
time being upon it. This charge gave the jury to under- 
stand, as arule of law, that trees and timber which had 
been felled by the defendant and fallen timber, all which 
had been purchased by the defendant from the plaintiffs’ 
grantor before their title accrued, passed by the deed. 

Standing trees may be the subject of a sale by parol so 
as to give the purchaser a license to go upon the land to 
cut them, (1 Lord Raymond, 182;) and when cut and left 
upon the land they become the personal property of their 
purchaser. Trees socut and left upon the land do not pass 
with the land in consequence of their having been before 
that time attached to the soil, but remain subject to the 
legal rights of the actual owner like any other personal 
property. Yale vs. Seeley, 15 Vt., 221. 

The same was held in Bennett vs. Scutt, 18 Barb. N. Y., 
347; and in Pierrepont vs. Barnard, 2 Selden, 379, it was 
decided that a parol license to cut and carry away standing 
timber, when such license was executed before revocation, 
gave the licensee a property in the timber, and the owner of 
the land could not recover the same in trover. This is in- 
dorsed by the same Court of Appeals in Pratt vs. Ogden, 
34 N. Y., 23; Claffin vs. Carpenter, 4 Metcalf, 583 ; Whit- 
marsh vs. Walker, 1 Met., 313 ; Nettleton vs. Sykes, 8 Met., 
34; Wood vs. Manley, 11 Ad. & Ellis, 34. 

The doctrine is that though the simple agreement fora 
sale of the trees is void as a contract for an interest in land, 
standing trees being of the realty, yet if executed by cut- 
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ting the trees, the timber is converted into personalty, and 
was sufficient to vest a title thereto in the party acting un- 
der the license, he having complied with the conditions 
under which the license was granted.. This is the law as 
to such agreements by parol. In the case at bar the defend- 
ant purchased and paid for all the red cedar standing or 
fallen, and a contract authorizing him to cut the cedar within 
a reasonable time, and this agreement was under the seal of 
Atkinson and attested by witnesses. True, at the date of 
this contract Atkinson was acting only as the agent of the 
owners, but he contracted with their consent and received 
the purchase-money. 

In January following he purchased the land at the “ es- 
tate sale” and became the owner of it, and under his agree- 
ment with the defendant he was bound to “ defend him in 
the same,” 7. e., the title to the cedar standing or fallen and 
cut within a reasonable time. We have seen what is meant 
by a reasonable time, and we have here the evidence of the 
fact that the cedar was cut and carried away as fast as was 
practicable under the circumstances. 

Atkinson was all this while standing by and never for- 
bade the defendant, but permitted him to go on cutting and 
carrying off the timber he had sold. 

Up to the time of the sale and conveyance by Atkinson 
to the plaintiffs, therefore, this defendant acted under an 
unrevoked license. Atkinson’s testimony that he supposed 
defendant’s contract was at an end and his license forfeited 
when he had bought the land from the executor or admin- 
istrator of Ferguson’s estate (and thus given better title to 
defendant), knowing that defendant was getting out cedar, 
and permitting it without a word of remonstrance, is en- 
tirely inconsistent with his own conduct. He had sold all 
the cedar standing or fallen; and all that was cut up to the 
time Atkinson sold to plaintiffs was the property of de- 
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fendant, and he had a right to take it away. The first 
proposition of the instructions was therefore error. 

The second instruction embraced the proposition that the 
“reasonable time” expired when Atkinson became the 
owner of the land, and gave the jury to understand that de- 
fendant had no legal right to cut or remove any timber after 
notice of the sale by the Ferguson estate to Atkinson. The 
very contrary was the effect of Atkinson’s purchase. It 
enured to the benefit of the defendant, and his title to the 
cedar, which up to that time rested in parol as to Fergu- 
son’s heirs who were the prior owners, and gave defendant 
title to all the timber cut or to be cut within a reasonable 
time, except as to the grantees of Atkinson. 

The third instruction is erroneous in that it charged the 
jury that plaintiffs were entitled to recover the net value of 
all the cedar the defendant had removed from the land after 
plaintiffs’ purchase. We have seen that defendant had title 
to all the standing or fallen cedar that had been cut up to 
the time of plaintiffs’ purchase, and assuredly they cannot 
recover from him the value of timber belonging to him- 
self, even if they could have an action of trespass to recover 
nominal damages for going on the land to get his timber. 
Yale vs. Seeley, 15 Vermont, 221; Bennett vs. Scutt, 18 
Barb., 347; Purdy vs. Day, 6 N. H., 430. 

The result is that. the defendant’s exceptions to all the in- 
structions prayed by the plaintiffs and given by the court 
must be sustained. 

Appellant in his argument insists that the action of tres- 
pass for an injury to the realty cannot be maintained by 
plaintiffs, because they were not in possession of the land 
at the time the alleged trespasses were committed. The au- 
thorities cited by counsel do not sustain this proposition. 
The cases referred to were those in which the defendants 
were rightfully in possession, and the plaintiffs were out of 
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possession. But the rule even in these cases is not sus- 
tained by the courts generally. The settled rule is that 
plaintiffs must have the actual possession, or, what is 
deemed equivalent, a possession which the legal title draws 
after it. It would be a strange doctrine that the legal 
owner could not maintain trespass for an injury to his prop- 
erty by one who has no right to do the act complained of, 
but must resort to ejectment, for ejectment cannot be main- 
tained against one who is a casual trespasser neither in pos- 
session nor claiming it. 

But defendant’s plea of not guilty is not a denial of the 


plaintiffs’ possession or right of possession. C. C. Rule 74.. 


We have found that the contract of Atkinson was, when 
signed, not a valid contract for the sale of an interest in the 
land, yet that what was done under it was licensed by the 


agreement, and up to the time it was revoked all the cedar - 


paid for and cut became the personal property of the de- 
fendant. We inquire then, when, according to the proofs 
in the record, was the right to cut the cedar revoked? In 
Eggleston vs. The N. Y. & H. R. R. Co., 35 Barb., 162, a 
parol license had been given by Eggleston, Sr., to defendant 
to build a railroad over his land. It was held that the 
license was revoked when the land was conveyed by the 
licenser to his son, the plaintiff. And the Supreme Court 
in Miller vs. The Auburn & S, B. R. Co., 6 Hill, 61, 64, 
says: “There is no book which teaches that before a 
license is revoked or has expired, though it be not exe- 
cuted, a man is liable to pay damages for availing himself 
of it. It is personal to himself, and if it regard land.-it is 
gone if the owner who gives the license transfer his title to 
another.” See also Cook vs. Stearns, 11 Mass., 583; Sug- 
den on Vendors, (*96) 7 Am. Ed., 106, n (1); 2 Am. Lead. 
Cas., 514, ef seg., notes to Prinse vs. Case. 

According to the case made by the pleadings and proofs 
11 
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in this record the defendant*furchased and paid for all the 
red cedar “standing, fallen or merchantable ” on the land, 
such timber to be “cut” within a reasonable time; that 
reasonable time is a question of fact to be determined upon 
the evidence ; that Atkinson not having revoked the license 
to cut the cedar until he sold the land to the plaintiffs, up 
to which time defendant may have been engaged in cutting, 
all that was so cut was the property of the defendant ; that 
this personal property did not pass by the deed to the plain- 
tiffs ; that the license to “ cut” was revoked by the passing 
of the title to the plaintiffs by Atkinson’s deed, and that 
the defendant is liable in this action for all damage re- 
sulting from the cutting of cedar after the delivery of the 
deed from Atkinson to the plaintiffs. 

The defendant cannot be liable to these plaintiffs for any 
‘ act of trespass committed prior to the delivery of the deed, 
but he is liable for the net value of all the cedar “ cut ” atter 
the title to the land passed to the plaintiffs, and removed 
by him therefrom. 

The defendant, as a witness called and examined on the 
part of plaintiffs, testified that he had cut one hundred 
sticks in all since the 19th October, 1878, (the date of the 
deed) and had removed all but sixty sticks then in the wa- 
ter. The measurement, according to this witness’ testi- 
mony, of the 100 sticks, including the 60 not removed, was 
about 265 cubie feet. The average value of cedar deliv- 
ered, as we find from the testimony of Lykes and the de- 
fendant, was about 50 cents per foot. From this must be 
deducted the expense of getting it out. It is very clear 
that the jury were misled by the instructions given, and 
gave a verdict for a very much larger amount than was war- 
ranted by any fair construction of the testimony. This not 
being a case of wilful and malicious injury to property, the 
measure of damages is the actual injury to the plaintifts’ 
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property by the cutting and carrying away of their trees 
and timber, no other injury or damages being claimed by 
the declaration or attempted to be proved. The damages 
found by the jury are excessive and not warranted by the 
law ot the case. 

The judgment is reversed and a new trial awarded. 





Wm. D. BLoxHaM, GOVERNOR, FOR THE USE OF CUTHBERT 
BLOUNT ET AL., APPELLANTS, vs. H. L. CRANE AND JAMES 
N. Hooker, Executors or W. B. Hooker, APPELLEES. 


1. An executor in taking the office accepts not only all the trusts im- 
posed by the will under which he acts, but also all the trusts in 
respect to the assets with which his immediate testator was 
charged. And an executor of a guardian is liable to a ward to 
account and pay over to him money due to the ward on arriving 
at majority which was in the hands of the guardian. 


2. Such money due to the ward is not general assets of the deceased 
guardian for the payment of debts and for distribution. 


3. An executor of a guardian in possession of the estate is, like the 
guardian, a trustee of funds of the ward which was in the cus- 
tody of the guardian at the time of his death, and in a suit in 
behalf of the ward against the executor to recover the funds so 
held in trust, neither the statute of limitations nor the statute 
of non-claim can be pleaded in bar. 


4. A demurrer by a defendant to a bad replication to his plea does not i 
entitle the defendant to judgment if the plea is bad. 


Appeal from the Circuit Court for Hillsborough county. 
This is an action of debt on a guardian’s bond. 
The facts are stated in the opinion. 


S. M. Ellis and James T. Magbee for Appellants. 


To the declaration of the plaintiffs the defendants filed 
nine pleas; the plaintiffs demurred to the first six pleas and 
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the additional plea of the defendants, joined issue on the 
7th and 8th pleas, and also replied to the Ist, 2d, 3d, 4th 
and additional pleas of the defendants ; to this replication 
defendants demurred. 

The Circuit Court sustained the plaintiffs’ demurrers to 
the 1st, 2d, 5th and 6th pleas, and also sustained the de- 
fendants’ demurrers to the plaintiffs’ replication. The court 
having overruled plaintiffs’ demurrers to the 3d, 4th and 
additional pleas the plaintiffs excepted, and having failed 
to join issue or further reply to said pleas final judgment 
of dismissal was rendered by the court, and from that 
judgment plaintiffs take this appeal. 

Plaintiffs contend that the court erred in overruling 
plaintiffs’ demurrers to the 3d, 4th and additional pleas of 
defendants. 

2d. That the court erred in sustaining defendants’ de- 
murrers to the plaintiffs’ replication to 3d, 4th and addi- 
tional pleas of defendants. 

The third plea of the defendants alleges that “ this action 
was not begun within one year from the issuing of letters 
testamentary to these defendants.” This plea is founded 
on Sec. 15, Chap. 1869, Laws of Florida, 1872. As before 
stated the court overruled plaintiffs’ demurrer to this plea 
and struck out plaintiffs’ replication to same, the replication 
alleging the infancy of Cuthbert Parker for more than one 
year after issuing letters testamentary, the honorable Cir- 
cuit Judge thereby adopting the view of the defendants’ 
counsel that infancy was no bar to the running of the stat- 
ute. As counsel for plaintiffs below (appellants here), we 
contend that the statute of 1872 does not apply to this 
case; and, 

2d, If said statute of 1872 (Sec. 15, Chap. 1869,) does 
apply to this case the plea of infancy of the cestui que trust 
is sufficient to prevent the statute from interposing a bar 
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to the plaintiffs’ recovery in this cause. The defendants’ 
testator, Wm. B. Hooker, died in the early part of the 
year 1871, his will was offered for and admitted to probate 
in July, 1871, the statute of limitations of 1872 was not 
enacted for nearly one year after, being signed by the Gov- 
ernor February 27th, 1872. The counsel for defendants 
(appellees) contends that this law relates back, in fact, be- 
comes an ex-post facto law, and that the plaintiff must be 
barred of justice and the right to recover her patrimony 
by this statute, which, by their own admission, did not be- 
come a law for almost one. year after her cause of action 
accrued, and the Circuit Court adopted this view in over- 
ruling plaintiffs’ demurrer to this plea. With all due def- 
erence to the honorable Circuit Judge, this view seems to 
counsel for appellants most astonishing and without any 
law or authority to warrant it, either in the statute itself 
or the decision of this court. 

In the case of Sanderson vs. Sanderson, 17 Fla., p. 820, 
this court held that such a claim as this was not covered 
by the 19th section of said act of February 27th, 1872; 
but taking the appellees’ view of this cause to be correct, 
viz: that this cause of action accrued on the death of Wm. 
B. Hooker or on the appointment of his executors, then 
the statute of limitations in force at that time would be the 
rule of law to govern the case; but the counsel for appel- 
lees contend that there was no statute of limitations in 
force in this State from 1861 till the passage of the law of 
1872, and that therefore the law of 1872 must govern. 

We think this view of the law incorrect, because there 
is no principle in the decisions of this court, no rule more 
firmly ingrafted into the jurisprudence of this State than 
the rule that the common law governs in the absence of a 
statute. This being the rule, should not the common law 
period of limitation and the common law exceptions on 
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account of disabilities of infancy and coverture govern? 
Angel on Limitations, 6 Ed., §16. 

That the statute does not relate back we refer the court 
to the case of Sanderson vs. Sanderson above cited and to . 
Angel on Limitation, p. 14, Sec. 22. 

At what time does the right, in her own name, of a ward 
to sue her guardian for failure to perform his duties and 
fulfill his trust accrue ? 

If Wm. B. Hooker had lived until Cuthbert Parker, now 
Cuthbert Blount, had attained to the full and legal of 21 
years, then she could have called him to account in a court 
of law, and not till then. Did his death before that time 
change the law in regard to her disability? The answer 
must be certainly not. The trust of this guardianship de- 
volved upon the executors of Wm. B. Hooker the moment 
they accepted that trust. They stood in precisely the same 
place Hooker did before his death in regard to this cestui 
que trust. She was an infant at that time, and in her own 
name could no more sue these executors than she could 
have sued her original guardian prior to attaining her ma- 
jority. 

These very defendants were the persons whose duty it 
was to guard and protect her rights and interests ; they 
were occupying a double capacity. They,as the executors 
of Wm. B. Hooker, were indebted to themselves as guardians 
of this cestui que trust in the sum of $1,471. Was the duty 
they owed the estate of Wm. B. Hooker superior to the 
duty and obligations they were under as guardians of Cuth- 
bert Parker? If they so regarded it, and the interests of 
the two trusts were in conflict, could they act for both and 
then years after plead their own wrong and neglect to 
avoid the recovery of their ward of her just rights ? Would 
not justice, humanity and the dictates of common honesty 
have caused them, when they found the two trusts in con- 
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flict, to have resigned one or the other and caused some 
worthy and competent person to be appointed guardian of 
this orphan child, to whom they were under legal obliga- 
, tions as well as the obligations arising from consanguinity, 
as they are her uncles; or, on the other hand, to have acted 
in good faith as her sworn representatives and have guarded 
her interests with the care and fidelity she had a right to 
expect from them, and have resigned this trust as executors 
of the will of Wm. B. Hooker, and caused that trust to 
devolve on some other person ? 

Appellants contend that the possession of the trustee is 
the possession of the cestui que trust, and that the statute 
does not run against the cestui que trust in favor of the 
trustee. See 26 Texas, p.537; Johnson vs. Smith, 27 Mis- 
souri, 591; Taylor vs. Blair, 14 Missouri, 437. 

Appellants also contend that the statute has no applica- 
tion to express trusts like this when there is no disclaimer 
of the trust, and that appellees, to avail themselves of 
the statute, should first have disavowed the existence of 
the trust. (Seymore vs. Frier, 9 America Law Register, 
p. 199.) The 4th and additional pleas of the defendants 
are the same in eftect, and we propose to refer to the point 
raised in them briefly. 

Defendants allege that this'‘claim was not presented to 
them as executors within two years from the date of the 
issuing of letters testamentary. The statute says all claims 
must be presented within two years from the date of the 
issuing of letters testamentary. The statute says all claims 
must be presented within two years after issuing letters 
testamentary, but the statute is silent as to how or by whom 
such claim shall be presented, and the legal presumption 
is that the party to whom the claim is due or in case of her 
disability from any cause, then it should be presented by 
the legal representative of the party. The question then 
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arises who was the legal representative of Cuthbert Parker 
at and for two years after the appointment of these appel- 
lees as executors of Wm. B. Hooker? Most unquestionably 
the appellees were her legal representatives at that time, | 
as the trust of her guardianship devolved upon them. Then 
these appellees, being the legal representatives of Hooker’s 
estate and the legal representatives of Cuthbert Blount, 
possessing undoubted knowledge of this appellant’s claim 
against the estate of Wm. B. Hooker, in possession of all 
the documents pertaining to it, with evidence indisputably 
sufficient to establish this claim against the estate of their 
testator beyond question, can they now be permitted to al- 
lege that this claim was not presented to them within the 
statutory period ? 

We do not regard it necessary to present any authorities 
to the court in support of so self-evident a proposition as 
this. Confiding in the justice and equity of her cause, be- 
lieving that this court will grant her the justice denied by 
the honorable Circuit Court, the appellants submit this 
cause. 


J. B. Wall, S. M. & G. B. Sparkman tor Appellees. 


Counsel for appellees claim—first, that since the plea is 
sufficient in law, and it sustainable by proof, is a complete 
bar to the action. Hence the court properly overruled ap- 
pellants’ demurrer to that plea. When the statute has not 
run in the life-time of the deceased, and the cause of action 
survives, then, after his death, it ceases to run until letters 
of administration or testamentary are issued. Then in ac- 
tions of this kind suit must be brought within one year 
after the issuing of letters testamentary or of administra- 
tion are issued. Sanderson’s Administrators vs. Sander- 
son,17 Fla., 850; McClellan’s Digest, 734, Sec. 15. 
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This claim is neither a legacy nor a distributive share of 
an estate, consequently is reached by the statute of limi- 
tation. Amos vs. Campbell, 9 Fla., 187. 

Statutes of limitation apply to all cases except trusts. 
' And to exempt a trust from a bar of the statute it must be 
—first, a direct trust; second, it must be a trust as belongs 
exclusively to a court of chancery, and third, it must arise 
between a trustee and the cestui que trust. (Angell on Limi- 
tations, 161.) Appellants’ claim is not a direct trust; it does 
not arise between the trustee and a cestui que trust. And it 
is not a claim that belongs exclusively to a jurisdiction of a 
court of chancery. Appellants themselves recognize that 
tact, for this suit is brought on the common law side of the 
court. 

Second. Defendants’ fourth and additional pleas dre 
sufficient in law. Appellants should have presented 
said claims to appellees within two years from a publica- 
cation of a notice to debtors and creditors. Filyaw & Wife 
vs. Laverty, 3 Fla., 72; McClellan’s Digest, 84, Sec. 30. 

If appellants have any claim at all against appellees this 
claim is that of a creditor, and not of a legatee or distribu- 
tee. Hence it is at once affected by the statute of non- 
claim. Amos vs. Campbell, 9 Fla., 187. 

Third. The court very properly sustained defendants’ de- 


murrer to plaintiffs’ replication to said pleas. Neither . 


coverture nor infancy are any defence to pleas in a case 
like this, setting up the statute of limitation and of non- 
claim. Neither of said statutes make any proviso or reser- 
vation in favor of infants or married women in such cases. 

Lastly. It follows from what has been stated above that 
the court below very properly overruled appellants’ motion 
for a new trial, and that the action thereon was not erro- 
neous. 
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Tue Cuter-Justice delivered the opinion of the court. 


This was a suit on a guardian’s bond executed on the 
24th day of April, 1858, by Wm. B. Hooker, now de- 
ceased, brought against the appellees, executors of the will 
of Wm. B. Hooker. The bond was given to the then Gov- 
ernor and his successors in office, and is conditioned that 
“Wm. B. Hooker will well and truly and faithfully dis- 
charge the duties and perform the trusts committed to him 
as guardian of the person and estate of Cuthbert Parker, 
infant daughter of William Parker, late of said county, 
deceased, during the minority of the said Cuthbert’ Parker, 
and render to this court a just and true account of his guar- 
dianship when he shall be thereunto required.” 

The declaration alleges that Cuthbert Parker has attained 
lawful age and is now the wife of James N. Blount. Wm. 
_ B. Hooker died in 1871, and defendants are the executors 
of his will. The said Hooker as such guardian had in his 
possession a largesum of money belonging to his ward, and 
the sum of fourteen hundred and seventy-one dollars re- 
mained in his hands at a settlement of the estate made by 
the said guardian with the Probate Court, which settle- 
ment was duly approved by the court in 1867, and Hooker 
in his lifetime, and his executors since his death, have re- 
fused to pay over the money to Mrs. Blount or to her hus- 
’ band. Plaintiff demands judgment for the $1,471, and in- 
terest from 1367. 

Defendants filed several pleas, upon some of which issue 
was joined, and to others, or to the replications thereto, 
demurrers were interposed. The attention of the court is 
directed only to questions arising upon the demurrers. 

The third plea is that the suit was not commenced within 
one year after the issuing of the letters testamentary. 

The fourth and an additional plea set up that defendants 
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as executors, &c., in 1872, and after February 27th, 1872, 
they caused due notice to be published to all persons hav- 
ing claims or demands against the estate of decedent to pre- 
sent the same duly authenticated to them as executors 
within two years from the date of such notice in default 
whereof said notice would be pleaded in bar of their re- 
covery, and that the plaintiffs alleged demands was not 
presented within the two years. 

Plaintiff demurred to these pleas that they did not con- 
stitute a defence, and the court overruled the demurrers. 

Plaintiff, with the demurrers, filed replications to each 
plea, alleging that at the time of the issuing of the letters 
testamentary, and at the time of the publication of the al- 
leged notice, the ward was a minor. Defendants demurred 
to these several replications and the court sustained the 
demurrers. 


The plaintiff declined to plead further, and on motion of ° 


defendants the court dismissed the suit and plaintiff ap- 
pealed. The errors assigned are the overruling of plain- 
tiffs’ demurrers, and the sustaining of defendants’ demurrers 
and pleas, and in giving judgment for defendants dismiss- 
ing the suit. 

The questions thus presented are—1, whether the suit 
can be maintained under the statute of limitations, sec. 15, 
act of February 27, 1872, not having been brought against 
the defendants as executors within one year after letters 
testamentary issued ; and 2, whether the claim of plaintiff 
was barred by the statute of non-claim, the same not hav- 
ing been presented to the executors within two years after 
notice by them requiring claims to be presented against 
the estate of Wm. B. Hooker. 

The first question arises upon the application of the sec- 
ond clause of Section 15 of Chapter 1869, Acts of 1872, 
(McClellan’s Digest, p. 734,) which reads as follows: “ If 
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@ person against whom an action may be brought die be. 
fore the expiration of the time limited for the commence- 
ment thereof, and the cause of action survives, an action 
may be commenced against his executors or administrators 
after the expiration of that time and within one year after 
the issuing of letters testamentary or of administration.” 

The first section of the act provides that civil actions can 
only be commenced within the periods prescribed in the 
act. 

The same statute provides that “ this act shall not apply 
to any action by this State, * * * or with respect to 
any moneys or property held or collected by any officer or 
trustee, or his sureties.”’ Sec. 20. 

A guardian holds the money of his ward as a trustee for 
the use of the ward. This guardian was, therefore, a trus- 
tee of “ money or property held or colleeted ’’ for the use of 
the ward within the meaning of the act. It is a direct 
trust. 

The result is that the provision of the act requiring suit 
to be commenced against executors or administrators with- 
in one year after the issuing of letters to them cannot apply, 
where the suit is brought by or in behalf of a cestui que 
lrust to recover money held or collected by a guardian 
which belongs to his ward. This was always the rule in 
equity, and it is saved as to actions at law by the exception 
of cases against trustees by this statute. Angell on Limi- 
tations, §$§166, 468, and citations. 

The possession of the trustee of an express trust is in law 
the possession of the cestui que trust, and there can be no ad- 
verse claim or possession during the continuance of the re 
lation. 2 Perry on Trusts, §863, and notes. 

An executor of a trustee or guardian by entering upon 
the administration takes the property and estate charged 
with all the trusts attached to them. “An executor, in 
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proving the will and in accepting the office from his imme- 
diate testator, accepts not only all the trusts imposed by 
the immediate will under which he acts, but also all the 
trusts in respect to the assets which come to his hands 
with which his immediate testator was charged; and he 
must execute those trusts until he is relieved by a new ap- 
pointment in the Probate Court and a settlement and pay- 
ment over of the assets. He will not be allowed to accept 
the trusts created by his immediate testator and to repudi- 
ate those with which his testator was himself charged. 2 
Perry on Trusts, §264; Mitchell ef a/., Ex’rs., vs. Adams, 
1 Iredell, L., 298; Schenck vs. Schenck, 1 C. E. Green, N. 
J., Ch. 174; Worth vs. McAden, 1 Dev. & Bat. Eq., 199, 
209. 

The trust fund coming to the hands of the executors is 
held by them, not as guardians but as the legal representa- 
tive of the guardian, for the purposes of the trust, and not 
otherwise, and they are in no better or other position in re- 
spect to the statute of limitations than would be the guar- 
dian himself if he were living. The suit is not brought to 
recover an ordinary debt due from the testator, but to re- 
cover money in his possession and in the possession of his 
representatives as custodians, belonging to the ward. 

Neither is the statute of non-claim pleadable by these ex- 
ecutors as such trustees for the same reason. The claim 
here made is not strictly that of a past due indebtedness of 
the testator to the plaintiff, for in his lifetime he owed no 
debt to the ward who was an infant, and no cause of action 
had accrued because until her majority he rightfully held her 
money for her use. No right of action accrued until she 
became of lawful age, and then it accrued against the exec- 
utors because they had become the trustees holding the 
trust money. An executor is liable upon an obligation or 
note which becomes payable subsequent to the death of the 
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testator. (3 Williams on Ex’rs.. 6 Am. Ed., 1826.) 
Neither did a right of action arise in this case solely be- 
cause the guardian had given a bond binding himself to 
account to and pay over the money to her, but it accrued 
by reason that he had her money in his hands; and the 
exectors, as we have seen, stand in his place in respect to 
it. They stand in the double relation of executors repre- 
senting the estate of the testator, and trustees holding the 
funds of the ward by virtue of being executors and legal 
representatives of the estate. As such trustees they repre- 
sented the ward, and it was their duty to withhold her 
money from liability to pay the general debts and from dis- 
tribution. They’are bound by the trust resting upon the 
guardian. The money does not belong to the general as- 
sets of the estate. 

In Sanderson’s Adm’rs vs. Sanderson, 18 Fla., 820, 846, 
a claim against the estate of the intestate-due to an admin- 
istrator was objected to because it had not been “ pre- 
sented ” under the statute of non-claim; and it was held 
npon principle and authority that being himself the credi- 
tor it was not necessary to enact the absurd performance of 
presenting his own claim to himself in his capacity ot ad- 
ministrator, but if his demand was legitimate he could re- 
tain it out of the assets, the estate being solvent. Here also 
it seems that these executors holding this fund in trust and 
as trustees representing the ward, it was unnecessary that 
they should “ present” this claim to themselves as execu- 
tors. The amount due to the ward was known by the ac- 
counting had with the Probate Court in 1867 by the guar- 
dian as shown by the records of the same court from which 
the letters testamentary were issued to these defendants. 

No further accounting by the guardian can now be had 
because he is not in existence. 
Where a complaint alleged that certain tunds were held 
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by A. at the time ot his death in trust for the plaintiff, and 
that the defendants, the executors of A., had refused to ac- 
count to the plaintiff for such funds, it was held that a 
good cause of action was stated. King vs. Lawrence, 14 
Wis., 238. 

The court erred, therefore, in overruling the demurrer of 
the plaintiff to the third, fourth and additional pleas of 
limitation and non-claim. 

The plaintiffs’ replication to these pleas setting up in- 
fancy, coverture, &c., in avoidance of the statute of limita- 
tion, tendered an immaterial issue, and was therefore de- 
murrable, but as the demurrer of the defendants thereto 
reached all defects in the pleas replied to, the defendants 
were not entitled to judgment upon such demurrer. 

The judgment dismissing the suit for the causes stated is 
reversed and the cause remanded, with directions to enter 
judgment for plaintiff upon the demurrer to the third, 
fourth and additional pleas, and for such further proceed- 
ings as may be had consistent with the practice of the 
court. 





F. P. MARTINEZ ET AL., APPELLANTS, vs. JAMES WaRD 
ET ALS., APPELLEES. 


1. Chapter 3130, Laws of 1879, (McClellan’s Digest, page 713,) provid- 
ing that a married woman may by petition and proofs become a 
free dealer, &c., as if unmarried under a decree and license 
granted by the Circuit Judge in equity, does not attempt to con- 
fer legislative power upon the Judge, and is not unconstitu- 
tional upon the ground that the action of the Judge is not judi- 
cial in its character. 

2. A married woman, so licensed, may purchase goods for cash or on 
credit, and engage in trade as though she was not married, and 

the fact that her husband has signed a note with her and joined 
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in a mortgage to secure it, the note being given for money bor. 
rowed by her, aud for her separate use, and no part of it having 
been paid by him, gives him no interest in the money, or in goods 
purchased by her with it for the purpose of trading on her own 
account, and his creditors cannot subject it to the satisfaction of 
his debts. 


3. A married woman, so licensed, may employ her husband as a clerk 
or assistant in the business carried on by her as a trader, he hay- 
ing no other interest in the concern, without subjecting her goods 
to the payment of his debts beyond the value of his services over 
and above the expenses of supporting him and his family. 


4. The purpose of the act was to enable a married woman, so licensed, to 
engage in trade and accumulate property in her own right and not 
liable to be subjected to the payment of the debts of an insolvent 
husband. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 


Jno. C. Avery and Wm. A. Blount for Appellants. 


This is a proper case for equitable relief. 

Ordinary means have been exhausted. 2 Wait’s Actions 
& Defences, 412. 

Any species of equitable property may thus be reached 
to satisfy a judgment. Ibid., 412. 

The property sought to be reached is such that it could 
not be reached at law. Freeman on Ex., 425; 49 Mo., 565; 
63 N. C., 283; 1 Paige, 637; 4 Johns. Ch., 450; 2 Atk., 
600; 37 Geo., 170. 

Appellants contend that the record shows a case of legal 
fraud on the part of Ward and his wife against his credi- 
tors, and that it also shows a case of actual fraud. 

First, as to the legal fraud. 

Chapter 3130 of the Laws of Florida is unconstitutional, 
because it undertakes to vest legislative power in Circuit 
Judges. Chap. 3, Const. of Fla. 

“That which distinguishes a judicial from a legislative 
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act is, that one is a determination of what the existing law 
is in relation to some exising thing done or happened, 
whilst the other is a predetermination of what the law 
shall be for the regulation of all future cases falling under 
its provisions.” Cool. Con. Lim., 91. 

The proceeding created by Chapter 3180 undertakes to 
empower a Judge to say, not what the law is, but what it 
should be in the future as to the married woman who shall, 
in the manner pointed out, put the court in motion. 

The action is neither in personam nor in rem. There is 
neither plaintiff nor defendant. 

Now, if this act is unconstitutional and invalid, then the 
rights of the creditors of James Ward are as if the act had 
not been passed and the general law, uncontrolled by stat- 
ute, applies. 

Under that law the rights of the creditor are: 

1. To subject the proceeds of Ward’s labor; and he can- 
not bestow upon his wife his future earnings, without con- 
sideration, for that would be a fraudulent conveyance. 
Glidden vs. Taylor, 16 Ohio St., 509, 521; Bump on 
Fraud. Conv., 270, 271, 246-7-8; Wilson vs. Loomis, 55 
Ill., 352; Nat. Bk. vs. Sprague, 5 C. E. Green, 13; Quidert 
vs. Pergeaux, 3 C. E. Green, 472. 

Nor can he do this indirectly by carrying on business in 
his wife’s name. Bump, 271. 

2. To subject the proceeds of his wife’s labor. These are 
his property, and he cannot deprive the creditors of their 
right to subject them. (Bump, 265-6 and 272; Wilder 
vs. Abernathy, 54 Ala., 644; 8. C., 25; Am. Rep., 734:) 
And this rule is not altered by the Constitution, Chap. IV., 
Sec. 26, or the Statutes, (act March 6, 1845,) neither of 
which mentions acquisition by labor. 

The vesting in her of the proceeds of her labor is not im- 
plied from the Statutes and Constitution allowing her to ac- 
12 
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quire in other ways. (Skillman vs. Skillman, 2 Beas., 403; 
Schouler on Dom. Rel., 242-3.) Of course, if the creditors 
are entitled to the proceeds of the husband’s labor and the 
wife’s labor, they are entitled to the products of their joint 
labor. Schouler on Dom. Rel., 244-245; 1 East, 432; 2 
Bright’s H. & W., 297; Hollowell vs. Horter, 11 Casey, 
375. 

3. To subject his property to the payment of his debts to 
them. All of this property was his. In view of their po- 
sition in the store and his conduct therein, he could not es- 
cape responsibility for the goods bought on credit. His 
wife could not make herself legally responsible for om, 
and they become his. 

The goods bought with the borrowed money were also 
his. The loan was, in law, to him, because the considera- 
tion was a promissory note which bound no one but him. 
Even the security given was property of which he, with 
his wite, was in possession, and hence, presumably the 
owner. (Hollowell vs. Horter, 11 Casey, 375.) In this 
case the court say: “ After he (the husband) has traded on 
borrowed capital until he breaks, and puts forward his wife 
to trade on borrowed capital for his benefit, is a sure way 
to imperil if not destroy the credit of both, and such ar- 
rangements cannot withstand the scrutiny of creditors.” 

But if any portion of the goods were hers and she is en- 
titled to her own earnings, yet she has intermixed the goods 
and earnings, and unless she can separate them the credi- 
tors of the husband are entitled to all. (Dent vs. Slough, 
40 Ala., 518; 2 Bish. Married Women, Sec. 466; Freeman 
vs. Orser, 5 Duer, 476 ; Buckley vs. Wells, 42 Barb., 569.) 
The answer shows the separation to be impossible. 

But if Chapter 3130 is constitutional the rights of the 
creditors are still the same. 

1. Of course it does not affect their right to subject the 
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proceeds of his labor. His inability to transfer to her his 
labor without consideration does not depend upon the mar- 
ital relation, but upon the law that one in debt cannot trans- 
fer any property to another, without consideration, as 
against his creditors. 

2. Nor does it affect their rights to subject the proceeds of 
her labor. For, though the statute be constitutional, it 
will not be construed to affect rights accrued before its pas- 
sage. These debts were contracted before the passage of 
the act, and before she was declared a free dealer. At the 
time of contraction they had a right to the fruits of her 
labor, and that right cannot be taken away from them. 
See Edwards vs. Kersey, 6 Otto, 595. 

3. Nor does it affect their right to subject his property. 

If the statute makes man and wife independent of each 
other, and subject to ordinary rules as to rights of property 
as between man and man, still the record shows that the 
fund in question should be applied to his debts. The fund 
has been accumulated by the labor of both of them, with 
. Money loaned to both of them.‘ They, therefore, became 
tenants in common of the property. The presumption is, 
where nothing appears to the contrary, that partners or co- 
tenants have equal interests in the property they own. 
Parsons on Part., 258, and n.; 1 Parsons Shipping, 90; 
Glover vs. Austin, 6 Pick., 209; Ohl vs. Eagle Ins. Co., 4 
Mass., 172. 

Here the record shows that Mrs. Ward has received more 
than half, and a court of equity will very properly decree 
the other half to Ward’s creditors. Or regarding her as a 
professed creditor will give her only what she put in; and 
she has already drawn out more than that. 

There was actual fraud. 

Ward’s pecuniary situation ; his inability to relieve him- 
self; his care to make the seeming change complete, coup- 
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led with the fact that there was absolutely no change of 
location, business or personnel, except a change of name; 
that even that change was effected by Ward’s credit with 
his sister and by means of his assuming a new liability by 
promissory notes, and that there was no change in the ob- 
ject and purposes of the business—being in each case the 
performance of duties devolving on Ward, and in neither 
to the benefit of Mrs. Ward, as distinct from her husband 
—shows a very strong case of actual fraud. 


S. R. Mallory for Ward et uz. 


This is an appeal from a decree dismissing complainant's 
bill on a hearing on bill and answer. , 

That in such a proceeding the answer is to be accepted as 
absolutely true. (See 13 Metcalf, 356; Brinckerhoff vs. 
Brown, 7 John. Chancery, 217; and 2 Conn., 18.) The 
reason for this is, as Chancellor Kent says, that by setting 
down for hearing on bill and answer complainant cuts off 
defendant from the benefit of testimony on issue raised by 
replication. 

That Chapter 3130, Laws of Florida, is constitutional. 
See Phelena E. Smith vs. Hiram R. Smith, decided at last 
term of this court. 

That the signing of a joint note by two parties is no evi- 
dence of a partnership between the parties. (See Hopkins 
vs. Smith, 11 Johns. Rep., 161.) In their answer both of 
these defendants assert positively that “all of the money 
used in the business of Catherine Ward was furnished by 
her and by none other, and that all that remains in said 
business is hers and none others.” 

The money was lent to her, a free dealer, doing business 
on. her own account and in her own name, and while with- 
out this assertion, and notwithstanding the fact that James 
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Ward was insolvent, it might be presumed from the fact of 
his joining her in signing the note that the money was lent 
partly, at least, on his credit, it strikes me that in the face 
of this declaration it is impossible for complainants to suc- 
cessfully contend that James Ward had any interest in that 
money. Complainant has chosen, by submitting on bill 
and answer, to shut out all explanation of the signing of 
that note by James Ward ; in so doing he has obliged him- 
self to abide by the effect of the answer, and that effect is 
to positively negative the presumption that James Ward 
had any interest in the money that “was borrowed by ” 
defendant, Catherine Ward, from her husband’s sister, Miss 
Catherine Ward, of Providence, Rhode Island. 
Complainants claim that the fact that James Ward as- 
sisted his wife in her business as a free dealer, without 
wages, constitutes them partners, is opposed to the funda- 
mental principle of partnership, that there shall be a partici- 
pation in the profits. The fact that she was a free dealer, 
under the requirements of our law, separated her entirely 
from him in the business which she undertook to carry on 
in her own name, and leaves no room for the presumption 
that might otherwise grow out of their relation of husband 
and wife, that his assisting her in her store constituted 
them partners. The fact that she had been made a free 
dealer did not relieve him trom the moral obligation to do 
what he could to support his large and helpless family, if 
he could better do this by aiding her in selling boots and 
shoes, and at the same time obtain food and clothing for 
himeelf, rather than by working for any other dealer on 
equivalent terms, why should a presumption of partnership 
arise from his working with her, any more than it would 
in the case of his working for any other merchant, wholly 
free and separate from him in business ? 
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Tue Cuter-JusticE delivered the opinion of the court. 


The bill of complaint of appellants shows that in Feb- 
ruary, 1880, they recovered a judgment against James 
Ward, on which execution was returned unsatisfied, and 
that Ward does not possess visible property subject to levy 
and sale. Other judgments were recovered against him 
which remain unpaid. 

He was engaged in the business of conducting a shoe 
store in his own name, with the assistance of his wife as 
an employee, when sued, and his stock being levied on he 
surrendered a portion of his goods to a creditor, and thus 
reduced the value of his stock to less than $1,000, which 
was claimed as exempted from levy by law ; that his credit 
being ruined Ward and his wife procured a bill to be filed 
in chancery under Chapter 3130, Laws of 1879, for the 
purpose of having her licensed as a “ free dealer” by the 
decree of the Circuit Court, and thereby invested with the 
power to conduct, in her own name, the business which up 
to that time had been conducted in the name of her hus- 
band, and such decree was made by the court; that she is 
living with her husband ; that before said decree was made, 
and at his instance, goods for replenishing the stock were 
purchased on credit in the name of Mrs. Ward and placed 
in the business while conducted in his own name, which 
goods have never been paid for; that immediately upon 
obtaining said decree by which she claims to have been 
made a free dealer the business style under which such 
trade had been conducted was changed to Catharine Ward, 
and the same business continued in her name at the same 
place, the remnant of the stock of James Ward having 
been put in as part of the stock of goods and new goods 
purchased and put in therewith, purchased on credit or 
with money obtained from the sale of his old stock, or 
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money borrowed by James Ward from his, relatives and 
the business has ever since been carried on by said Ward 
and his wife as before the change in the name of the con- 
cern, without the payment of wages to either, and from 
time to time the said stock has been replenished with goods 
purchased on credit or with the proceeds of sales of such 
goods ; that a policy of insurance was effected .at the in- 
stance of James Ward on the stock, insuring against loss 
by fire, in the name of Catharine Ward—the premiums 
were paid out of the proceeds of the business; that a loss 
occurred whereby the Liverpool and London and Globe 
Insurance Company became liable to pay $900, and that 
the Insurance Company will pay Mrs. Ward unless re- 
strained. A receiver is prayed to collect said insurance 
money and pay the judgment out of it. 

The defendants answer fully, denying all the equities ot 
the bill. They say that the goods of James Ward were 
not intermingled with the goods purchased by Mrs. Ward 
with which she is carrying on the business, but were sold 
at auction and used by him in supporting his family, and 
none of the proceeds were used in her business. They ad- 
mit that Mrs..Ward applied to the Circuit Court in chancery 
to be declared a free dealer, and a decree was made grant- 
ing her petition, and she is carrying on business under it 
to maintain their family, the ability of the said James 
Ward to support them having been destroyed by misfortune; 
that her first stock of goods was purchased partly with 
cash and partly on her credit, some money having been 
borrowed by her on her own responsibility ; that the maney 
was borrowed of Mr. Ward’s sister, living in another State, 
and was secured by her note, also signed by her husband; 
and by a mortgage on their, house and:lot in Pensacola ; 
that there is about $250 due and-unpaid on goods pu meagre 
by her on credit. 
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James Ward (her husband) assisted her in carrying on 
the business. From the proceeds of the business she sup- 
ported herself and her husband and their large tamily, and 
she denies that her husband put anything into the business 
in the way of capital or stock, or that he has drawn out 
anything except that he has had his support with the res: of 
the family. 

The cause was set down for a hearing on bill and answer, 
and the Chancellor thereupon made a decree dismissing the 
bill. Afterwards, on the application of complainants, leave 
was given to file a replication without opening the decree 
of dismissal, and complainants not. filing a replication ap- 
pealed. 

They now pray areversal] on the genera] ground that the 
decree is erroneous. 

Appellants insist that the record shows a case of legal 
fraud on the part of Ward and his wife, and also a case of 
fraud in fact. 

The first proposition is that the “ act to prescribe the man- 
ner is which married women who reside in the State of 
Florida may be authorized to become tree dealers,” ap- 
proved March 11, 1879, (Cap. 3130, McClellan’s Dig., 756, 
§18,) is unconstitutional because it vests legislative power 
in Circuit Judges. The act provides that it shal] be lawful 
for married women who wish to take charge of their estates 
and to become free dealers to apply to the Circuit Judge in 
chancery “ for a license to take charge of and manage their 
own estate and property, and to become free dealers.” The 
Judge must make an order referring it to a Master to take 
testimony and make inquiry as to the capacity, competency 
and qualifications of the petitioner, and report to the Judge, 
who, if satisfied as to such capacity and qualifications, may 
“make an order confirming the report, * * and to grant 
to the applicant a license in accordance with the prayer of 
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the petition; and thereupon such applicants shall be au- 
thorized and licensed to take charge of, manage and con- 
trol their estates ; to contract and be contracted with, to sue 
and be sued and to bind themselves in all respects as fully 
as if such married women were unmarried.” The act re- 
quires @ preliminary notice to be published before filing 
the petition, and a publication also of the order granting 
the license, before it becomes operative to enable a married 
women to act under it. 

We are unable to discover in this act any legislative 
power attempted to be conferred upon judicial officers. The 
Judge receives a petition in chancery and refers it to a 
Master, and upon his report coming in, and it appearing to 
the satisfaction of the Judge that the petitioner has proper 
qualifications to be a trader on her own account, he makes 
a decree declaratory of that fact as established by evidence 
and grants her a license to take charge of her estate and 
property and to become a free dealer. This “ license” is 
but the decree of the court, to which the statute attaches 
certain results. 

It is urged in argument that this act “ undertakes to em- 
power a Judge to say, not what the law is, but what it 
should be in the future as to the married woman, who shall, 
in the manner pointed out, put the court in motion,” and 
that the “ action ” is neither in rem nor in personam. 

The object of the act is to confer upon married women 
who may desire to become traders and acquire or add to 
their property the power to do so, and the inquiry and 
judgment of the Chancellor is invoked for the-purpose of 
ascertaining the capacity and qualifications of the appli- 
cant, and to decree upon them as facts, and upon his ascer- 
taining and declaring these the law confers the right or 
removes the disability of the feme covert. 

Laws have always been enforced which authorize Chan- 
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cellors and other Judges to inquire into the sanity and 
capacity of men and women to manage their own affairs, 
and take from them the control of their property. Laws 
have always been enforced authorizing Judges and courts 
to grant “ licenses” to sell property of infants and lunatics 
and deceased persons. The divorce laws authorizing courts 
to establish the present and future status of men and wo- 
men and of their property, and to award the custody and 
control of children, and the estates and property of children, 
have uniformly been recognized as constitutional. 

These and other similar matters have been, by the Legis- 
ture, committed to the courts fer judicial action, the effect 
of such action being declared by the Legislature; and in 
such aftairs the Legislature “undertakes to empower a 
Judge to say” not only “ what the law is,” but what the 
status of persons and property “shall be in the future ” as 
to them. 

It is not the Judge but the law that confers the right or 
removes the disability. The Judge but finds the facts and 
certifies them, and in whatever form the certificate or de- 
cree may be it is the law which gives the effect to it. 

The error of the argument is that the act does not confer 
upon the Judge the power to declare what the law “ shall 
be in the future,” but its purpose is solely to empower the 
Judge to declare the status of married women, to whom the 
law extends certain privileges and upon whom it imposes 
certain obligations, to-wit: the privilege of buying, selling 
and trading, to acquire money and property and to protect 
it in her own name, and the liability to be sued and to be 
bound by their confracts as if they were unmarried. 

This is the eftect given by the Legislature to the facts 
found by the court, which the judgment or decree does not 
give, but which the law confers. We do not, therefore, 
find that the act in question is unconstitutional, 
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The intention of the Legislature oni is to give to 
the married woman the power to acquire property by her 
own labor, skill and credit, and to become personally in- 
debted by borrowing, buying and trading, subjecting her- 
self to the penalties of violating her contracts and securing to 
herself, {ree from the control of her husband, the fruits of 
her labor and skill asatrader. And a further result is that 
such gains are not liable to be subjected to the claims of 
the husband’s creditors if: she is acting in good faith. 

In this case the answer, which is not controverted, shows 
that none of the goods or money of Mr. Ward were used 
in creating or supplying the stock of goods, or in conduct- 
ing the business carried on by Mrs. Ward. She borrowed 
some money for the purpose of buying the goods in the 
first instance from Miss Ward, her husband’s sister, living 
in another State, which was secured by a mortgage on the 
house she lived in, her husband signing the note with her. 

It is claimed that the debt having been contracted by 
the husband before Mrs. Ward became a sole trader, and 
the husband being then entitled to her services and the 
fruits of her labor, it is a fraud upon the creditor now to 
give her the benefit of her own enterprise and labor freed 
from the creditors’s claims. The law, as expounded by the 
courts, does not go so far as this. It is not a case where 
property 7n esse has been placed beyond the ordinary reach 
of execution. The creditor had no claims upon the skill 
of the wife of the debtor, had no right to demand or to 
expect that she would engage in trade for their benefit, and 
it is not apparent that Mrs. Ward is carrying on business 
in her own name as a cover to protect his capital and..aceu- 
mulations from the creditors of her husband. 

This is denied expressly by both the defendants, and the 
statements of fact in the answer disprove it. 

But it is insisted by. appellants that Mr. Ward signed 
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with his wife the note upon which the money was borrowed, 
and that he has assisted her in conducting the business, and 
therefore he is necessarily a part owner, if not a partner, 
in the goods and profits. The answer shows, however, that 
the borrowing of the $500 was her own contract, the pro- 
ceeds put into her business, and that he assisted her and 
had his support with the rest of the family out of the pro- 
ceeds of the business, and has never drawn any money out 
of it for his own use. It is not shown that his services 
were worth more than his subsistence, or that he was even 
capable of earning more. 

In Michigan, under a law similar to our married woman’s 
act of 1845, it was decided that a married woman may 
carry on business in her own name, and for that purpose may 
make herself liable for a purchase of property on credit. 
(Tillman vs. Stockton, 15 Mieh., 447.) We held in Blumer 
and Wife vs. Pollok & Co., at the last term, that the wife’s 
separate property might be subjected in equity to her en- 
gagements made on account of it. Judge Cooley, in de 
livering the opinion of the court in Rankin vs. West, 25 
Mich., 200, says that if the wife may so make herself liable 
“there is no reason in law why her husband may not be 
her agent for this purpose; and if the husband, by reason 
of financial embarrassments, is unable to carry on business 
and support his family in his own name, it would be re- 
markable if this should be held to constitute any impedi- 
ment to the wife’s engaging in business for that purpose. 
It would seem, on the other hand, to constitute a very 
laudable motive for her doing so. * * * If this prop- 
erty would never have come to the possession of either Mr. 
or Mrs. West except in pursuance of an understanding 
that she should be the purchaser and carry on business by 
means of it, we cannot see how such a purchase can wrong 
his ereditors ; they have every remedy against him which 
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they had before, aid cannot reasonably complain that the 
wife chooses to make her own arrangements so that her 
husband’s debts shall not be enforced against her purchases. 
And having thus a right to buy property and carry on 
business, it cannot form the subject of complaint that she 
purposed to keep the property beyond the reach of the 
husband’s creditors; that purpose, if the property was hers, 
was fraudulent neither in law nor in fact.” See also Brown 
vs. Pendleton, 60 Pa. St., 419; Knapp vs. Smith, 27 N. Y., 
277. 

If the wife has a separate estate she may employ the 
husband and compensate him for his services. Bump on 
Fraudulent Con., 246, 247. 

Where property is purchased by a wife in her own name, 
the business being done by her husband and a son-in-law, 
and the wife and her husband gave their notes for the price, 
the son-in-law paying a part of the note and another person 
paying the balance, the husband paying nothing, this did 
not make the property liable to the husband’s debts. (Rat- 
cliffe vs. Collins, 35 Miss., 581.) Suspicions of fraud may 
in these circumstances arise, but in the absence of fraud 
proven there appears to be no legal reason why a husband 
may not sustain the same relation to his wife as any other 
person who helps her with his credit. And especially 
where no reliance is placed on the husband’s name; the 
note being secured by a mortgage, there is no interest lia- 
ble to be reached by creditors. 2 Bishop Law of Mar. & 
Div., §$86, 87, and authorities there cited. 

While it is generally held in cases where the money, 
labor and skill of the husband are so mixed up with that 
of the wife that they cannot be separated, the property ac- 
quired by them may be liable to be subjected to the debts 
of the husband, at least to the extent that his interest can 
be ascertained, yet such is not this case upon the pleadings. 
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The answer responding to the charges of the bill and not 
controverted is taken to be true. Mr. Ward had put nomoney 
or property into the business carried on by his wife. She 
is a sole trader under the statute, capable of contracting on 
her own account. She borrowed money on her own ac- 
count and bought goods on her own credit and money, and 
commenced mercantile business on her own account, and 
has paid for goods and bought more out of the proceeds. 
She entered into the business because of the utter failure of 
her husband to maintain his credit. Her husband is em- 
ployed to assist in selling boots and shoes, having no capital 
invested in the stock, but merely as an employee, and as to 
the wife in that capacity he is as any other person who 
might be employed by her. He is nota partner. If his 
services have produced profits in the business, so would 
the services of any capable clerk do the same. If he has 
earned anything more than his board and clothes it is not 
shown by the bill, and if we may judge from the past his- 
tory of his business life as given by the pleadings the 
amount due him is incapable of demonstration. 

That he joined his wife in a $500 note to borrow money 
for her use and has not paid a cent of it, the money having 
been borrowed by her for her separate use and not upon his 
credit, she being a sole trader, is not enough to show either 
fraud or that he has an interest in the goods or the profits 
she has made in her trade over and above supporting her 
husband and their family. In the language of Judge Coo- 
ley, having the right to carry on business and buy prop- 
erty, it cannot be the subject of complaint if she endeavors 
to prevent her husband’s creditors from seizing it for debts 
he is unable to pay. Nor can we discover how his creditors 
are wronged by her buying goods on her own credit or pay- 
ing for them with borrowed money, even if she is more suc- 
cessful in the management of it than her husband had 
been. The decree is affirmed. 
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N. Drucker, APPELLANT, vs. H. RosENsTEIN, APPELLEE. 


1. A piece of land, never occupied as a dwelling place or home, and in- 
capable of such occupancy, is not a homestead within the mean- 
ing of the Constitution and laws of this State. 


2. The bare fact of filing and recording in the records of the Probate 
office of the County Judge, a statement in writing, containing a 
description of the real property claimed to be exempt, and de- 
claring that the same is the homestead of the party in whose be- 
half such claim is made, under the law (McClellan’s Digest, page 
531, $11,) does not of itself exempt the land as a homestead from 
forced sale. 

3. R. filed and recorded his statement as provided by law, claiming a 
certain bare and unoccupied lot as his homestead. He then made 
a contract with a builder to erect upon it a residence for himself 
and family, caused estimates and specifications and had drawn 
upon such lot some of the building material. D. filed a credi- 
tor’s bill to subject such lot tothe payment of a debt : Held, That 
inasmuch as the lot was not actually occupied by R. as a home- 
stead, or in a condition to be so occupied, it was not as such ex- 
empt under the Constitution and laws. 

4. The provisions of the homestead laws should be carried out in the 
liberal and beneficent spirit in which they were enacted, but at 
the same time great care should be taken to prevent them from 
becoming the instruments of fraud. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 


G. A. Stanley for Appellant. 
S. R. Mallory and R. H. Fries for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


In the month of April, 1882, the appellant, Drucker, 
filed a creditor’s bill in the Circuit Court of the First Judi- 
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cial Circuit, in and for Escambia county, in chancery sitting, 
against the appellee, Rosenstein. 

The bill alleges that on the 12th day of March, A. D. 
1882, the complainant recovered a judgment in the Circuit 
Court in said county against the defendant for the sum of 
two hundred and twenty dollars damages and five dollars 
and seventy-one cents costs; that on the 24th of March, 
1882, execution was issued upon said judgment to the sher- 
ift of said county, who by virtue thereof levied upon a lot 
in the city of Pensacola described as “ the S. 51 feet of lot 
187 in block 27, fronting on Barcelona street 51 feet, more 
or less, and having a depth at right angles to Barcelona 
street of one hundred feet and house sills;” that the defend- 
ant claims to hold the lot so levied upon as a homestead 
and therefore exempt from forced sale under the Constitu- 
tion and laws of this State; that the execution so issued as 
aforesaid was returned unsatisfied, and that the defendant 
has no other property out of which the judgment can be 
satisfied. The complainant, therefore, prays that a decree 
may be entered subjecting the said real estate to sale for the 
satisfaction of such judgment. He further charges that 
defendant purchased said real estate on the 16th February, 
1882; that the defendant was then insolvent and largely 
indebted to complainant and others for goods and merchan- 
dise which he sold, and as complainant is informed and be- 
lieves invested a portion of the proceeds of said sale in the 
said real estate; that defendant subsequent to the purchase 
of said real estate filed his statement in the office of the 
County Judge of said county declaring that such real estate 
was his homestead; that at the time of his filing such state- 
ment the real estate was and now isa vacant and unoccu- 
pied lot and has not been occupied by defendant as a resi- 
dence, and that it is not exempt as a homestead within the 


intent and meaning of the Constitution and laws of this 
State. 
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The defendant, for answer to the bill so filed by the com- 
plainant, alleges that he purchased the said lot on the 16th 
day of February, 1882; that he was then insolvent and in- 
debted in various sums to the complainant and other par- 
ties for goods and merchandise; that he borrowed $180, 
and that he earned $20 by playing the violin; that this 
$200 he paid for said lot, and he denies that any part of 
the purchase-money was derived from the sale of any of 
the goods and merchandise purchased by him of complain- 
ant or any other persons, as charged in the bill; that he 
bought said lot with the sole purpose of making the same 
his homestead by building a residence thereon and occupy- 
ing the same with his family, which consists of his wife 
and seven children ; that on the 6th day of March, 1882, 
he filed and recorded in the records of the probate office 
of the County Judge of Escambia county his statement in 
writing, containing the description of said property and 
claiming the same as a homestead, exempt from forced sale 
under the provisions of the Constitution and laws; that 
before the execution upon said judgment was levied by the 
sheriff upon said real estate he had made a contract with 
a builder, and the specifications were drawn and agreed to 
for the building of a dwelling house upon said lot, which 
dwelling house it was the intention of the defendant should 
be the homestead of himself and family ; that the sills for 
the said building were drawn and deposited upon the said 
lot, and that the building would have progressed had it 
not been for the complainant filing his bill ; that defendant 
claims said lot to be exempt from forced sale as a home- 
stead under the Constitution and laws of this State. On 
the 29th day of April, the cause having been heard on bill 
and answer, the Chancellor made a decree dismissing the 
complainant’s bill. 

From this decree the complainant brings his appeal. 
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This case differs from that of Solary vs. Hewlett, decided 
at the January Term, 1882, and to be found in 18 Fla., in 
this, that here the appellee, before judgment was recovered, 
had filed and recorded his statement under the statute in 
the records of the probate office of Escambia county, con- 
taining a description of the property and claiming the 
same as a homestead exempt from forced sale ; that pre- 
vious to the levy upon the said lot by virtue of the execu- 
tion issued upon such judgment, the appellee had made a 
contract with a builder to erect thereon a house for the 
residence of himself and family; that the plan of such 
house had been agreed upon and the specifications fully 
made out and agreed to, copies of which were attached to 
the answer of defendant to complainant’s bill; that the sills 
for such building had been drawn and deposited upon the 
said lot, and that the erection of such homestead was only 
delayed by commencement of this action by the complain- 
ant. The bill alleges that the “ house sills” were levied 
upon by virtue of the execution as well as the lot. 

In that case the lot claimed as a homestead had upon it 
a dwelling house occupied by a tenant and requiring re 
pairs before Hewlett and his family could move into it, but 
he proposed to make those necessary repairs as soon as he 
was able so to do, and then occupy it with his family. In 
this case the lot when purchased was vacant and unoccupied. 

In the case of Oliver vs. Snowden, 18 Fla., this court held 
that the selection and the recording of the designation of a 
homestead under the law of 1869 did not make it a home- 
stead in fact, so as to exempt the property from sale, with- 
out actual occupancy as a residence, “or perhaps when it 
is manifestly intended to be used as the home of the family, 
as was said by the Chief-Justice in 21 Wall., 486, the mani- 
fest intention being shown by proof of preparations made 
to occupy immediately as a home.” 
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There was no house upon this lot, and in order to enable 
the appellee to occupy it as a homestead one would have 
to be erected. The appellee had made preparations for 
building, and attaches to his answer a copy of the estimates 
and plan of the house. 

The appellee alleges in his answer that he would “ have 
proceeded to have the said dwelling house erected imme- 
diately, but was prevented by the levy of said execution.” 

Is this a sufficient occupation of the premises as a home- 
stead to render them exempt from forced sale? 

The almost uniform current of decisions is that actual 
occupation of property as a home of the family is necessary 
to impress upon it the character of a homestead. Givans 
vs. Dewey, 47 Iowa, 414; Gregg vs. Bostwick, 33 Cal., 220; 
Lee vs. Miller, 11 Allen, 37; Coolidge vs. Wells, 20 Michi- 
gan, 79 ; McConnaughy vs. Baxter, 55 Ala., 379; Philleo vs. 
Smalley, 23 Texas, 498 ; Thompson on Homesteads, §§244, 
246 ; Austin vs. Stanley, 46 N. H., 51; Bugbee vs. Bemis, 
50 Vt., 216. 

It has been held that temporary absence from the premi- 
ses upon which a dwelling house had been occupied 
as ahome, with the intent to return to it, would not be 
‘a relinquishment of the homestead right. In the case of 
McConnaughy vs. Baxter, supra, the court say: “Tempo- 
rary absence, the intent to return and occupy existing, 
might not work an abandonment of the right, as it would 
not of domicile. The actual occupancy having existed, its 
cessation being temporary, the animus revertendi would, in 
legal contemplation, continue it as to the home, the dwell- 
ing place. Premises, the immediate occupation of which 
as a homestead is contemplated, but which is deferred from 
necessity or convenience only for a reasonable time, would 
probably be entitled to protection during the interval of 
delay in actual occupancy, but a lot never occupied as 
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a dwelling place, and incapable of such occupancy, is 
not homestead within the Constitution or the statute.” 
In the case of Neal vs. Coe, 35 Iowa, the defendant 
owned a homestead in Davenport on which his family 
resided. He purchased certain other property in Craw- 
fordville with the intention of moving on to it and 
making it hishome. He left money to repair the premises 
and returned to Davenport for his family. He removed 
his goods into the house so purchased by him, but the re- 
pairs not having been completed, his family boarded at a 
hotel. His horse and buggy were kept in a stable on such 
premises. He made a garden there, and caused a portion 
of the land to be sowed in grain. All the members of 
the family were at the house daily, and regarded the place 
as their home. 

He purchased the place on the 1st of April, and the repairs 
were finished and he actually commenced living in the 
house about the last of June. The plaintiff had knowledge 
of the condition of the defendant and the character of the 
occupation of the premises during the whole time. The 
court held the premises exempt from liability for the plain- 
tiff’s judgment. The court say, “ while intention is not 
alone sufficient to impress the homestead character, yet 
it may be considered in connection with the circumstances. 
Sometime usually intervenes after the purchase of property 
before it can be actually occupied. Even after the process 
of moving it frequently fakes days before the furniture can 
be arranged, and the house placed in comfortable condition 
for actual occupancy. Under such circumstances great incon- 
venience might arise if the homestead character was made 
to depend upon the actual personal presence of the members 
of the family. Law is entitled to and can command respect 
only when it is reasonable and adapted to the ordinary 
conduct of human affairs.” In the case of Barnes vs. 
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White, 53 Texas, 628, the plaintiff endeavored to subject 
certain lots and a house to the payment of a debt incurred 
by defendant for material to be used in the construction of 
the house. The lots were bare of improvements. The de- 
fendant and his family were boarding out, the material 
furnished were sash, doors, &c., used in the construction of 
the dwelling-house, into which as soon as it was finished the 
defendant and his family removed. The defendant pleaded 
that the property for which the material was furnished was 
and still is the homestead of himselfand family. Thecourt 
held that the property was exempt as the homestead of the 
defendant, and use the following language: “ Where there 
has not been a previous actual occupancy there should be 
at least a present bona fide intention to thus dedicate the 
property, coupled with such acts of preparation and subse- 
quent early use as a homestead as would reasonably amount 
to this notice, and thus prevent that from being used as an 
instrument of fraud which was designed as a shield of pro- 
tection.” These last two cases go as far as authority that an 
unoccupied lot can be claimed,as a homestead as any we 
have been able to find. In the case of Neal vs. Coe it will 
be observed that there was a house upon the premises, and 
that the defendant did occupy it with his furniture; that 
his horse was kept at his stable upon the premises, and that 
the land about the house was tilled as a garden; that the 
members of his family were at it daily and regarded it as 
their home; that when the repairs were finished they actu- 
ally moved into the house. The court held that this was 
an occupancy of the premises as a homestead. In the case 
of Barnes vs. White the material was furnished in 1877, 
and the action to subject the property to the payment of the 
debt was brought more than a year subsequent to that time. 
In the meantime the defendant, White, had occupied the 
premises as a homestead, and when the action was brought 
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he was, with his family, in the actual occupation. It was 
the case of a debt sought to be satisfied by a creditor out of 
a subsequently acquired homestead. In the case at bar 
there was and had been no actual occupation of the lot asa 
homestead since the title passed to the appellee. The bare 
fact of his filing and recording in the records of the Pro- 
bate office of the County Judge of Escambia county his 
statement under the law does not exempt the land as a 
homestead. Connected with such act there must be actual 
occupancy. It is not necessary that a dwelling-house should 
be upon the premises ; he might with his family reside in a 
tent set upon poles or a cabin erected upon it while building 
his house, and such occupation would give to it the charac- 
ter of a homestead and protect it under the statute from 
forced sale. 

While the object of the homestead provisions of the Con- 
stitution and law is to protect the debtor and his family in 
the enjoyment of a home against creditors whose claims 
were not embraced in the exceptions, as for purchase-money, 
&c., yet the property must, when claimed as exempt, be 
stamped with the character of a home by some circumstance 
other than the intention to make it so. A bare lot uh- 
occupied cannot be a homestead. Lumber placed upon it 
for the purpose of building is not such occupancy, even 
though there may be a contract made for building. The 
whole claim is based upon the bare declared intention to 
build a house upon the lot, and the presence of pieces of 
timber which may be so used when the defendant can find 
the means to complete it. This debtor, should he enjoin a 
levy and sale on the ground that he intended to make a 
homestead on the lot, might do nothing further toward 
building a house until another levy is made and thereby 
placing a few more sticks of timber on the lot again claim 
the homestead exemption on the ground that he was still 
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building or preparing to build a house to be occupied by his 
family, and in this he may be sincere, but yet the lot is not 
his homestead within the legal definition of the term. 

It may be said that under the law, as we understand it, a 
poor man may never be able to obtain a homestead. This 
may be a defect in the law, but we cannot make laws to 
supply such defects, if they exist. To hold that this lot is 
exempt as a homestead, because the defendant intended to 
make it so at some future time might be defended as an act 
ot mercy, but that is rather the office of the Legislature. 
It would be difficult to draw the line where exemption be- 
gins to attach to unoccupied land if this claim of immunity 
is allowed. 

If we declare this lot exempt as a homestead, where would 
the exemption cease to operate if the house was not built 
or completed ? 

Many of the cases decided in other States go far toward 
protecting property from sale for debts under the home- 
stead laws, but none of them go so far as we would be re- 
quired to go in this case to exempt this property from sale. 
It is not a homestead, though the intention may be to make 
it one at some future time. We believe that the provis- 
ions of the homestead laws should be carried out in the lib- 
eral and beneficient spirit in which they were enacted, but 
care should be taken at the same time to prevent them from 
becoming the instruments of fraud. 

We are of the opinion that the dismissal of the bill by the 
Chancellor was error, and the decree is reversed and the 
cause remanded. 
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DanrEL F. SULLIVAN, APPELLANT, vs. JAMES N. Moreno, 


APPELLEE. 


1. Upon bill filed and notice of intended application for an injunction, 


the defendant may at once file his answer, and the rules govern- 
ing the action of the Chancellor will be the same as those which 
prevail upon hearing upon bill and answer. 


2. The rule in this State anterior to the legislation of 1861, (Chap. 1098, 


Laws, ) was ‘‘ that where all the equities of the bill are denied by 
the answer, it is not of course to dissolve the injunction. The 
granting and continuing of injunctions rest in the discretion of 
the court to be governed by the nature and circumstances of the 
case."’ Under the legislation referred to either party in such case 
has the right to introduce evidence in support or denial of the 
bill and the accompanying affidavit or answer, and the Chancel- 
lor determines the matter according to the weight of the evi- 
dence. The rule stated is modified to this extent. The cases of 
Carter vs. Bennett, 6 Fla., 236; Linton vs. Denham, 6 Fla., 533, 
and Allen vs. Hawley, 6 Fla., 142, referred to and followed. 


3. In a case where the bill sets up a particular title and the answer in 


responsive terms denies its existence, and defendant produces a 
duly certified copy of a deed showing the nature of the title in 
aid of this responsive denial, the fact that the plaintiff fails to 
explain the matter or to support his allegation is a circumstance 
which should have weight with the Chancellor. 


4. Where the injury complained of is one arising from the right of 


property in the soil, such as continued trespasses, amounting to 
a nuisance or threatened irreparable injury, plaintiff should set 
up his title in terms clearly showing his ownership. 


5. Under the legislation of this State the title to the submerged soil 





from the channel to the shore is in such riparian proprietor as is 
contemplated by the act of December 27, 1856. That act to 
constitute riparian proprietorship requires a water boundary and 
an allegation by plaintiff that the party through whom he claims 
title owned and possessed parcels of land “‘lying on the bay,” 
and that such party had been for thirty years in quiet possession 
and enjoyment of all the rights of a riparian proprietor, does not 
constitute a sufficient allegation of riparian proprietorship. 
‘Lying upon the bay ’’ does not necessarily constitute a water 
boundary, and the exercise of the rights of a riparian owner 











JUNE TERM, 1882. 








Sullivan v. Moreno—Syllabus. 








does not necessarily make him such owner. Where plaintiff 
seeks extraordinary relief by injunction on the ground of a par- 
ticular title, his allegations must be clear and precise as to such 
title. \ 

6. Simple occupancy and possession of part of the soil between the line 
of ordinary high tides and the edge of the channel in the navi- 
ble waters of a bay do not give aright to redress injuries to 
rights of owners of other portions of this soil not thus occupied. 
This action is for the true owners of that soil. Quere: Whether 
since the act of 1856, as between grantor and grantee, a simple 
riparian boundary, as contemplated by the act of 1856, operates 
by legal presumption to carry the right to the soil to the edge of 
the channel? 


7. The right of free passage in or the navigation of the waters of a 
port is subordinate to the weral commercial interests of such 
port, and when there is a ct navigation must yield to com- 
merce. The power of passage upon or navigation of such wa- 
ters may be destroyed by filling the space before that time occu- 
pied by water with material necessary or proper to be used in 
the construction of structures beneficial to commerce, and such 
structures are not nuisances, either public or private. 


8. Under the laws of this State, wharves, when constructed by a ripa- 
rian proprietor, are not purprestures, nor are they to be pre- 
sumed to be nuisances as constituting an obstruction to commerce. 
They are structures authorized by the sovereign and by law de- 
clared to be beneficial to commerce. So also is the deposit of 
stone or other like material in the waters of a bay from the 
shore line to the channel authorized by law. All this is, how- 
ever, subject to the condition that the wharf constructed or the 
deposit made is to be for the benefit of the commerce of the 
port. 

9. Plaintiff’s alleging obstruction to navigation by the construction of 
a wharf or the deposit of sand in navigable waters of a bay does 
not make a case of nuisance. Being authorized by law the pre- 
sumption is that this is for the benefit of commerce, and he 
should state facts showing the contrary. What is authorized 
by law cannot be held to be a nuisance upon the assumption that 
a condition upon which the authority is exercised has not been 
complied with. From the general allegation that a wharf is 
being constructed in navigable waters, the presumption is that 

such wharf will be beneficial to commerce and is not injurious 

to commerce or a nuisance. 
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Appeal from the Circuit Court for Escambia county. 

The following statement of the case was prepared by 
Mr. Justice Westcott : 

James N. Moreno, through his bill in chancery against 
Daniel F. Sullivan filed on the 8th day of March, A. D. 
1882, alleges that “ Francisco Moreno for more than thirty 
years has owned and possessed the parcels of land lying on 
the bay of Pensacola, between Barracks street and Adams 
street in the city of Pensacola, the said Moreno having been 
for all that time in quiet possession and enjoyment of all 
the rights of a riparian owner until the defendant and oth- 
ers, without any right orgnthority, wrongfully entered 
into possession of certain portions of the front of said prop- 
erty out in the waters of Pensacola bay; that for many 
years plaintiff has been in quiet possession as owner by cer- 
tain mesne conveyances from said Francisco Moreno of a 
wood and coal yard on the beach and property of said Fran- 
cisco Moreno, and has enjoyed the privilege of ingress and 
egress to and from his said coal and wood yard by the navi- 
gable waters of Pensacola bay for vessels, boats, rafts and 
other floatage whereby he has and still transports large 
quantities of wood, &c., to his said wood and coal yard.” 

Plaintiff then makes reference to a plat which he makes 
an exhibit to his bill, and which he prays may be taken as 
a part thereof. 

He says that by “ the wharf built and maintained by de- 
fendant upon what is represented as the extension of Bar- 
racks street he (plaintiff) is entirely excluded from egress 
and ingress to and from his said wood yard, westward of 
which, if restricted to its proper lines, he cannot and 
does not complain, but the defendant, entirely disregardful 
of the rights of the whole world to use the navigable wa- 
ters of Pensacola bay as a public highway, and especially 
of the rights of your orator to use them asa highway to 
and from his premises, has extended, and still is extending, 
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his structures and obstructions to navigation far to the east- 
ward of the extended lines of Barracks street within which 
said wharf should be confined ; that as is shown by said 
plat and will appear upon view he has extended and is ex- 
tending his obstructions eastward to and across the exten- 
sion of Adams street upon which one John Lear has author- 
ity, and is, as your orator is informed, about to build a 
wharf still further to the eastward.to-and.across.the lines 
of the extension of Alcanis street upon which John Calla- 
ghan has authority, and is now building a wharf; that.said 
defendant’s obstructions extend eastward within a short 
distance of Barkley’s point, a point extending far out and 
greatly shallowing the waters of the bay to the east of the 
obstructions already placed in and now being placed in the 
navigable waters of said bay east of the extension of Bar- 
racks street so that even naw, betore the full occupancy of 
the extension of Adams and Alcanis streets by wharves, the 
public, and especially your orator, is almost entirely ex- 
cluded from the public highway over the navigable waters 
of Pensacola bay east of Barracks street. to beyond-Alcanis 
street ; that said defendant is now engaged, regardless of 
your orator’s oft-repeated objections.and.protests, in erect- 
ing across wharf from Barracks street whart eastward 
across the extension of Adams street to and across the 
wharf being built by said Callaghan, he having already 
driven piles therefor and threatens to fill in with ballast, 
sand, &c.; that defendant has put and is putting into~the 
navigable waters of the bay to the eastward of said Bar- 
racks street wharf large quantities of rock and sand and 
other materials to permanently obstruct navigation in and 
upon the navigabie waters of said bay, and if not restrained 
will almost entirely exclude navigation™-in” the waters of 
Pensacola bay between the extension of Barracks street 
and Barkley’spoint, and” will -xbsolutety;-permanentty and 
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irreparably exclude navigation between Barracks street 
wharf and Alcanis street wharf, and will thus perpetuate 
the public nuisance of which he is already guilty, and will 
render your orator’s wood yard entirely inaccessible by the 
navigable waters and the great public highway of Pensa- 


cola bay.” 
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The above diagram shows the location of the points 
named in the bill and the wharf obstruction proposed to be 
constructed by the defendant. The locality of Barkley’s 
point mentioned in the bill does not appear upon the plat 
filed. 

Plaintiff alleges that special and irreparable injury will 
result to him unless the defendant is required to abate said 
alleged nuisance and remove all obstructions he has put in 
the navigable waters of Pensacola bay east of the extension 
of Barracks street. 

Plaintiff prays that the defendant may be enjoined from 
placing any earth, sand or stonein or in any wise obstruct- 
ing the navigable waters of Pensacola bay east of the ex- 
tended lines of Barracks street obstructing navigation to 
and from his wood yard, for a mandatory injunction direct- 
ing the defendant to obviate, abate and remove the nui- 
sances, impediments and obstructions already placed by 
him in the navigable waters of the bay east of Barracks 
street so as to render plaintiff’s use of the waters as full 
and complete as it would be but for such obstructions, and 
for general relief. 

Plaintiff on the 25th March gave defendant notice that 
he would on the 4th of April, A. D. 1882, move for an in- 
junction as prayed for in his bill. On the 3d of April, A. 
D. 1832, the defendant filed his answer. 

Defendant admits that Francisco Moreno has been in 
possession of and claimed title to lots known in the Spanish 
plan of the City of Pensacola as lots I. and H., and that 
said lots are situated between Barracks and Adams streets, 
and are the lots in respect to which complainant asserts 
riparian rights, but denies that said lots do now or 
ever did extend to the ordinary high tide mark of Pensa- 
cola bay, and affirms that said lots are now and always 
have been bounded on the south by a public way, street or 
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common lying between the south boundary of said lots and 
the shore line of Pensacola bay. What purports to bea 
copy of the Spanish plan of the city, so far as necessary to 
the location of said lots with reference to the bay and city 
and line of high tides, is filed as an exhibit to the answer, 
From this it appears that a street or common intervenes 
between the south boundary of lots I. and H. and the ordi- 
nary high water mark of the bay. Defendant further says 
that it is not true that Francisco Moreno ever owned any 
part of the soil south of the south line of said lots I. and 
H. as defined upon said plan; denies that Francisco Mo- 
reno evér could have, by reason of his said ownership of 
said lots I. and H., any riparian rights into or upon the bay 
shore or the submerged land in front thereof, and affirms 
that the land occupied by the plaintiff’s wharf and wood 
yard is on soil belonging to the public as a public way, 
street or common on submerged land adjacent to said pub- 
lic way, street or common, and in proof thereof defendant 
files a certified copy of the deed by which said Francisco 
Moreno acquired title to that part of lot H., in front of 
which plaintift’s wharf and wood yard are situated. This 
exhibit is a deed trom Benj. D. Hassell to Francisco Mo- 
reno. It is dated April 10, A. D. 1841. It recites the 
land conveyed as “all that certain lot and half lot of land 
situated, lying and being in the City of Pensacola adjoin- 
ing the Tivoli House (commonly called), and bounded on 
the eastern side by a lot known on the plan of the said city 
as Hospital lot, on the south by the street on the Pensacola 
bay, on the north by the Tivoli street, and west by the lot 
commonly called the Tivoli lot, containing one lot and a 
half lot agreeably to the plan of said city, which said lot 
and half lot is the eastern part of the lot known upon the 
plan of said city as lot H., containing one hundred and 
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twenty-five feet front on Tivoli street and one hundred and 
thirty-six 6-12 in depth.” 

Defendant alleges that the said wood yard is a continu- 
ing trespass on said public way and the submerged land 
appurtenant thereto; that the yard was built and estab- 
lished several years after the defendant’s boom and wharf 
were built and established ; that defendant’s wharf at the 
foot of Barracks street was built under a charter from the 
City of Pensacola to meet the wants of commerce ; that it 
does not deflect from the line of Barracks street until after 
it reaches the channel in 12 feet water, and that its deflec- 
tion was necessary for the accommodation of ships and 
other vessels, and that it was made and built and has been 
continued without complaint or objection from said city or 
any individual until plaintiff’s complaint, and that it has 
been built and maintained at great expense for a period of 
nine years, and for that period adversely and actually pos- 
sessed and managed by defendant asa public whart against 
the claims of any person asserting rights adversely thereto. 
Defendant further says that his, timber boom was built in 
1873,and has since been actually possessed, used and main- 
tained adversely to all persons claiming riparian rights, 
complainant and his assignors amongst the rest, if they 
ever did assert any rights against the respondent; that 
during the time the said boom was built one Stephen A. 
Moreno held a conveyance from said Francisco Moreno for 
all the riparian rights and privileges now claimed by com- 
plainant ; that after the construction of said wharf and 
boom as aforesaid the said Stephen A. Moreno, on the 13th 
September, A. D. 1876, re-conveyed whatever riparian rights 
and privileges he had in front of said lots I. and H. to said 
Francisco Moreno, who afterwards, on the 14th of October, 
A. D. 1876, made a like conveyance of said riparian rights 
and privileges to complainant, and that thereafter, on the 


re ee ———— 













































SUPREME COURT. 








Sullivan v. Moreno—Statement of Case. 








26th of April, A. D. 1878, complainant caused an action of 
ejectment to be instituted in the name of said Stephen A. 
Moreno against this respondent on the law side of this 
court to recover this respondent’s said wharf and boom, 
which said action is still pending and undetermined, and 
respondent submits whether, pending this suit at law and 
until complainant has thereby established his asserted ripa- 
rian rights, he has any claim to the relief he asks in his 


bill. 
Defendant further says that he is not extending his tim- 


ber boom beyond the wharf of said Johr. E. Callaghan, but 
that said Callaghan is, without complaint from plaintiff, so 
far as he is informed, constructing a wharf from the front 
of Alcanis street,on which said wharf the eastern portion 
of defendant’s boom abuts, and this respondent alleges that 
it is said Callaghan’s said wharf which prevents vessels 
from coming to complainant’s wharf, for that before the 
building of said wharf there was ample room and water 
for all crafts coming to complainant’s wharf, and any like 
wharf north of respondent’s boom ; and that to all such 
craft the space north of said boom furnishes a safe and con- 
venient harbor in which they could lie in smooth water. 

A hearing of the motion for an injunction was had on 
the first of May, A. D. 1882, upon bill and answer, and the 
court enjoined defendant, until the further order of the 
court, from further depositing or placing earth, sand, stone 
or any other material in the navigable waters of Pensacola 
bay east of the extended line of Barracks street so as to 
form obstruction to navigation of said waters and from any- 
wise further obstructing said waters, as complained of in 
plaintiff’s bill. 

The defendant now appeals to this court from this order, 
and the grounds of appeal set forth in his petition of ap- 
peal present for our consideration this interlocutory order 
for an injunction in all of its aspects. 
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John A. Henderson for Appellant. 


‘The case made by the bill is in effect that appellee is en- 
titled to riparian rights under the laws of Florida, (Mc- 
Clellan’s Dig., p. 690;) that in the exercise of those rights 
he built a wharf and established a wood and coal yard. 

And as the owner of such wharf and wood and coal yard 
irreparable injury has been and continues to be done to him 
by appellant by the construction of a wharf and a timber 
boom, of which diagram is given in an exhibit. 

The answer denies all riparian rights to the appellee and 
those under whom he claims, and alleges responsively to 
the bill— 

That appellee’s wharf, wood and coal yard are on a way, 
street or common in front of lots H. and I. 

That those lots to which riparian rights are claimed to 
be incidental are not bounded by Pensacola Bay, as appears 
by a copy of so much of a map of the City of Pensacola 
as represents these lots and their surroundings, which 
copy is made a part of the answer. 

That in the very deed, (a certified copy of which is made 
a part of the answer,) by which appellee’s grantor acquired 
titles to that portion of lot H., in front of which appellee’s 
wharf is situate, said lot is described as bounded on the 
south “ by a street fronting on the Pensacola Bay.” 

That appellant has held and possessed the structure of 
which the bill complains adversely to all persons for more 
than seven years, and that appellee’s wharf and coal and 
wood yard were erected subsequently to appellee’s wharf 
and timber boom. 

And that an action instituted at the instance of appellee 
for recovery of those structures, which he claims as riparian 
owner, is still pending and undetermined in this court. 

Appellee’s claim to relief by injunction depends entirely 
14 
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upon his asserted riparian rights being well founded and long 
established. Gardner vs. Newbury, 2 John. Ch. R., 162; 
Porter vs. Williams, 17 Maine, 292; State vs. McGlynn, 
20 Cal., 233. 

The answer and its exhibits positively contradict the ex- 
istence of such rights. 

Appellee’s claims, as made by the bill and answer and 
exhibits, are concluded by Alden vs. Pinney, 12 Fla., 348. 

Like lot E. in that case so are lots H. and I. in this one, 
bounded by a south line and street cutting them off from 
the bay. The lines of lot E.,as they appear on the city 
maps, were declared conclusive of the boundary of that lot. 

The lines of lot H. and I. are as distinctly defined on 
that map as those of lot E. could have been, and their south 
line is far removed from the water, leaving a wide space 
between ordinary high tide mark and that line. 

The court so held in Alden vs. Pinney, although Pinney’s 
deed called for “90 feet in front on the bay,” the court 
holding that “ 90 feet front on the bay ” indicated aspect, 
but if not that the lines of the city maps controlled the 
words. 

But in this case the very deed under which F. Moreno, 
the grantor of appellee, acquired title to that portion of lot 
H., in front of which appellee’s wharf, &c., is situate, coin- 
cides with the city maps in making “ the street fronting 
Pensacola Bay ” the southern boundary of the lot. 

If appellee’s grantor under that deed could take nothing 
south of the north side of “ the street fronting on the Pen- 
sacola Bay,” could convey nothing beyond that line to ap- 
pellees. 

If Hassell had any rights south of “ the street on Pensa- 
cola Bay,” he certainly conveyed none of them to appellee’s 
grantor, at least no such conveyance is set up. 

The question made by the bill and answer regards ex- 
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clusively appellee’s riparian ownership, and if he has no 
such ownership he cannot stand upon his bill. 

Even if appellee had any riparian rights they would be 
barred as against appellant by the latter’s adverse possession 
for more than seven years. Sanford vs. Cloud,17 Fla., 557. 

But the court below founded its order not upon appellee’s 
riparian rights, but upon his naked possession of a wharf, 
wood and coal yard. <A possession junior, too, to that of 
appellant in his wharf and timber boom. I submit— 

1. The bill makes no such case as that upon which the 
order was made. It presents a case bounded upon a claim 
of riparian rights exclusively, and nosuch rights are shown 
to exist in appellee. 

2. But even the case assumed by the court does not war- 
rant the order. The alleged injury upon which appellee 
grounds his claim to reliet is as to his rights as a wharf 
proprietor. 

The primary question upon which the case was made by 
the court below must rest is, What right had appellee to 
establish and maintain his wharf ? 

Not being a riparian owner, and the soil upon which his 
erections stand being public property, he can only justify 
that possession by authority from the State. But no such 
authority is asserted or pretended. 

It follows that the erections of appellee are purprestures 
on the very same public property on which the complained 
of purprestures stand or are situate. 

If appellee can enjoin appellant in respect to the latter’s 
purprestures because the former’s access from the bay to 
the wharf is thereby cut off, why may not the latter enjoin 
the former on account of his purprestures because the lat- 
ter’s access from his boom to the shore is thereby cut off? 

The case resolves itself into a complaint by one wrong- 
doer against a like wrong-doer about the same public right. 
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But even from this point of view appellant stands upon 
the vantage ground because he is the senior purpresture, the 
answer showing that his wharf and boom were erected long 
before appellee’s wharf, wood and coal yard. In such case 
the maxim, in equalis jure melior est conditi possidentes, must 
prevail. 

The case as it appears would be like that of Corning vs, 
Lawson, 6 John. Ch., 439, if in that Corning, instead of 
being on lot owned on Vesey street, had built a house ip 
Vesey, and afterwards applied for an injunction against 
Lawson for having obstructed the street by a previous eree- 
tion. Would Chancellor Kent have granted an injunction 
in such a case? 

The case assumed below, and upon which the restraining 
order was made, can in no sense be ancillary to the pending 
case at law. For in the latter appellee is asserting his own- 
ership of appellant’s erections, whilst in the latter he is 
made to denounce them as a public nuisance and to demand 
their suppression. 

The order and the writ by their vague and indefinite 
terms contravene the rule that “the writ of injunction 
should contain a description of the particular thing or acts 
concerning which the defendant is enjoined, in order that 
there may be no opportunity for misapprehension.” High 
on Injunctions, Sec. 39. 

They prohibit appellant from doing not merely what 
may interfere with the approach to appellee’s wharf, but 
from doing anything of which his bill complains, whether es- 
pecially referring to his rights or only to the rights of the 
public. It would seem that under the above cited rule the 
order of the court, and not the bill, should be the guide to 
the required obedience of appellee’s suit. 

They exclude appellant from making any improvements 
on Pensacola bay east of Barrack street, no matter how dis- 
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tant. If the appellant should be, as he actually is, the as- 
signee of a charter for a wharf at the foot of Adams’ street, 
the construction of that wharf might be treated as a vio- 
lation of the injunction, upon a strict construction of the 
terms of the order. 


E. A. Perry for Appellee. 


It appears by the answer or affidavit ot Sullivan that 
there is a suit at law pending to determine the title to the 
soil between the parties. So, even if the question of More- 
no’s title to the soil upon which Moreno’s wood yard is sit- 
uated were material, the Circuit Court rightly exercised its 
discretion in granting the temporary injunction and in 
granting its aid to stay irreparable mischief; it properly 
and of necessity was bound by this court’s decision con- 
veyed in the following language: “If the thing sought to 
be restrained is in itself a nuisance, and it so appears from 
the facts set forth in the bill, the court will give its aid to 
stay irreparable mischief and will grant a temporary injunc- 
tion, in the first place, until the parties can have a hearing 
at law.” Thebaut & Glazier vs. Conova, 11 Fla., 148, 168, 
169, 3d Daniel’s Chan. Practice, 1850, & Notes; Earl of 
Ripon vs. Hobart, 3 Mylne & Keen, 169, 180. 

It is here alleged in the sworn bill, and not denied by the 
affidavit of defendant, that the thing sought to be restrained 
is the obstruction to navigating the public highway, the 
Bay of Pensacola, which is clearly in itself a nuisance, and 
the court rightly gave its aid to stay irreparable mischief, 
and granted a temporary injunction without waiting for the 
determination by law of where the title to the ground may 
be. The ownership of the soil in whomsoever it may be is 
subject to the paramount right ot all the world to use the 
navigable waters over it as a public highway. Alden vs. 
Pinney, 12 Fla., 348, 391. 
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. The thing here sought to be restrained being, as alleged 
in the bill and not denied, an unauthorized structure in and 
encroachment upon the navigable waters of Pensacola bay, 
is a public nuisance, per se, whether or not it produced any 
public injury. People vs. Vanderbilt, 26 N. Y., 287; 
Wood’s Law of Nuisances, 653, and the numerous cases 
cited in note 1. 

But the question of legal title here is in no wise involved, 
for while it is a general rule that the plaintiff must prove 
his right: “If the injury is merely to a possessory right, 
(or use) possession (or use) alone need be proved.”” Anony- 
mous, 1 Vent., 264; Winford vs. Wallaston, 3 Lev., 266; 
Coryton vs. Lytheybe, 2 Saund., 114; Tenant vs. Goldwin, 
1 Salk., 360; Reg. vs. Bucknell, 2d Ld. Raym., 804; Wood’s 
Law of Nuisance, p. 882, §848. 

And possession alone is title, and he who hath such 
title can hold against every one but him who hath a title 
superior to it. Fisher vs. Philadelphia, 75 Penn. St., 392. 

Take the case of Lutterloh vs. Mayor & Council of Cedar 
Key, reported in 15 Fla., 306. Would this court have held 
that one residing upon an adjacent lot could have had no 
aid from a court to prevent the obstruction of the street un- 
til he had established a perfect legal title, good against all 
the world, to his residence ? 

In this case, whether or not Moreno may eventually de- 
fend his right to the soil upon which his wood yard is situ- 
ate, as against all the world, he is in the quiet and undis- 
turbed possession and use of the same, and his possession 
and use are being irreparably and specially injured by the 
public nuisance complained of; and he has the same right 
to the court’s aid to protect his possession and use against 
an acknowledged public nuisance as to protect his title in 
the event he establishes his title to all the water front in 
the suit at law pending. 
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In granting temporary injunctions the court in no man- 
ner is called upon to anticipate the ultimate determination 
-of rights involved ; its purpose is to preserve the property 
or rights in statu quo, until a satisfactory hearing upon the 
merits, without expressing and indeed without having the 
means of forming an opinion as to such rights, and in order 
to sustain such an injunction for the protection of property 
or rights, pendente lite, it is not necessary to decide in favor 
of complainant upon the merits, nor is it necessary that he 
should present such a case as will certainly entitle him to a 
decree upon the final hearing. 1 High on Injunctions, p. 
6, $5. 

" The granting of a temporary injunction is a matter pecu- 
liarly within the discretion of the court upon a considera- 
tion of all the circumstances. 

And when granted upon a proper bill, duly sworn, the 
Appellate Court will in every case be slow to hold that such 
discretion has been wrongfully exercised, especially when, 
as in this case, the Judge who has granted the temporary 
injunction, has by the bill been invited to view the premises 
and is presumed to be more familiar with al] the circum- 
stances than can be a court far removed from the locality 
and consequently less familiar with the circumstances that 
have induced the granting of the preservative writ. 

It seems clear that however this case may be viewed, the 
action of the Circuit Court must be affirmed. 

The thing restrained is a public nuisance. As such it 
peculiarly and especially affects Moreno, whether it be con- 
sidered as an injury to the estate, the title to which is now 
being litigated in the Circuit Court, and in that view the 
rights of the parties are properly preserved in statu quo, 
until trial of that right; or whether it be considered as 
only affecting and injuring his possession and use of the 
premises which he occupies, to which no one claims any title 
as against him. 
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It seems, even if it were necessary that Moreno’s title to 
the soil, upon which his wood yard is situated, should be es- 
tablished beyond controversy, it could not be done except by . 
the suit at law pending, could not be done by the Equity 
Court; consequently it would be proper for the Equity 
Court to use its power to preserve the respective rights of 
the parties until the termination of the suit at law. 

And if the title was involved and could be determined by 
the Court of Equity, the exhibit filed by the defendant 
would have but little weight in the mind of a court to con- 
trovert Moreno’s sworn allegation of ownership. His title 
might well emanate from other sources than from the maker 
of that deed; might result from long possession; and would 
not necessarily be restricted by the description of any one 
deed to him, or by what may once have been a passage-way 
or street, but by long non-user may have been closed, or by 
changes from accretion or avulsion may have been carried 
far inland or seaward from its original location. These are 
matters peculiarly within the knowledge of the Judge, who 
has spent the greater part of his life in view of the premises, 
and, in view of all the circumstances, exercised his discre- 
tion in granting the temporary injunction to preserve all 
rights in statu quo. 

These, however, are questions not involved in this pro- 
ceeding, though they, or some of them, may figure in the 
suit at law between these parties. 

“Treating the power of granting interlocutory injunc- 
tions, as resting in a sound judicial discretion, the courts 
of appellate jurisdiction are averse to any interference with 
the exercise of that discretion. And to such an extent is 
this aversion manifest that it may be stated as a general 
rule prevailing in States where appeals are allowed from 
orders granting or refusing injunctions in limine, that the 
appellate or reviewing tribunal will not interfere with or 
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control the action of the court below in such matters, unless 
it has been guilty of a clear abuse of that discretion ; and 
by abuse of discretion, within the meaning of the rule, is 
meant an error in law committed by the court. Unless, 
therefore, some established rule of law or principle of 
equity has been violated, the action of the court below will 
not be interfered with upon such an appeal. 

“Nor will the Appellate Court, upon such an appeal, or- 
dinarily revise or control the discretion of the court below, 
upon questions of conflicting evidence, when, after hearing 
such evidence, that court has granted or refused a preliminary 
injunction.” 2 High on Injunctions, §1696, and authorities 
cited in notes; among other cases Patterson vs. Board of 
Supervisors, 50 Cal., 344; Moses vs. Flewellen, 42 Ga., 
386 ; Bonaud vs. Genese, ib., 639; Smith vs. Maganrich, 
44 Ga.; 163; Oberholen vs. Greenfield, 47 Ga., 530. 

The court below having so exercised its discretion as to 
properly preserve the rights of all parties concerned, and 
agreeably to law in such cases as laid down by this court, 
the action of the court below should be affirmed with costs. 


J. P. Jones on same side. 


1. When it appears thata person will sustain any special 
or peculiar damage in consequence of the obstruction of a 
public highway, an injunction to restrain such obstruction 
will be granted at his suit. (Dawson vs. The St. Paul Fire 
In. Co., 15 Minn., 136.) The bill alleges special and pecu- 
liar damage to appellee, Moreno, and is not denied by an- 
swer, but sought to be avoided by ignoring Moreno’s pos- 
session and disputing his title. See bill and answer. 

2. In Glascott vs. Lang, 3 Myl. & Cr., 455, Lord Cotten- 
ham says: “In looking through the pleadings and evidence 
for the purpose of an injunction, it is not necessary that 
the court should find a case which would entitle the plain- 













































SUPREME COURT. 








Sullivan v. Moreno—Argument of Counsel. 


tiff to relief at all events. It is quite sufficient if the court 
finds, upon the pleadings and upon the evidence, a case 
which makes the transaction a proper subject of investiga- 
tion in a court of equity.” 

In the Great Western R. Co. vs. Birmingham, etc., R. C., 
2 Ph., 602, the same learned Judge says: “It is certain 
that the court will, in many cases, intertere and preserve 
property in statu quo during the pendency of a suit in which 
the rights to it are to be decided, and that without express- 
ing, and often without means of forming, any opinion as 
to such rights, * * * seeing that there is a substantial 
question to be decided, it will preserve the property until 
such question can be regularly disposed of. In order to 
support an injunction for such purpose it is not necessary 
for the court to decide upon the merits in favor of plaintift.” 

In Shrewsbury & Chester vs. Shrewsbury & B. R. Co., 1 
Sim. N. S., 410-426, the Vice-Chancellor says “ that there 
are two points on which the court must satisfy itself: First, 
it must satisfy itself not that the plaintiff has certainly a 
right, but that he has a fair question to raise as to the ex- 
istence of such aright. The other is whether interim in- 
terference on a balance of convenience or inconvenience to 
the one party and to the other is or is not expedient.” And 
see also to the same point Tonson vs. Walkers, 3 Swans., 
679; and see also High on Injunctions. 

“Tn order to support a motion for an injunction the bill 
should set forth a case of probable right and a probable 
danger that the right would be defeated without the special 
interposition of the court.” (Per Johnson J. in Georgia 
vs. Brailsford, 2 Dall., 402.) Blair J. says in same case: 
“Tt is enough on a motion of this kind to show a colorable 
title.” Id., 407. 

All, it seems to me, that the Judge should require upon 
the preliminary application is a case of probable right, and 
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probable danger to that right without the interposition of 
the court ; and such a case, we respectfully submit, was pre- 
sented to his Honor, from whose decision an appeal is 
taken, and we ask an affirance of his decree with costs. 


Mr. Justice Westcott delivered the opinion of the 
court. 


From the preceding very full statement of this case it 
will be seen that it is one in which the plaintiff, as an al- 
leged riparian proprietor, seeks to enjoin the defendant from 
constructing a wharf and from depositing stone, sand and 
other material immediately in front of property alleged to 
be his, and, we presume, between it and “the edge of the 
channel ” of the bay of Pensacola. 

Anterior to the act of 1856, Chapter 791, Laws of this 
State, the title to the soil of navigable tide waters to the 
line of ordinary high tides was in the State of Florida, 
subject to the powers of Congress in the matter of regu- 
lating commerce under the Constitution of the United 
States. This, as a legal proposition, has been admitted as 
settled since the case of Pollard’s Lessee vs. Hagan, 3 How.; 
299. 

In 1856, under an act of the Legislature, the State of 
Florida divested itself of all right, title and interest to all 
Jands covered by water lying in front of any tract of land 
owned by a citizen of the United States lying upon any 
navigable stream or bay of the sea or harbor as far as to 
the edge of the channel, and vested the full title to the 
same in the riparian proprietors, giving them the full right 
and privilege to build wharves into streams or waters of 
the bay or harbor as far as may be necessary to effect the 
purposes described, and to fill up from the shore, bank or 
beach as far as may be desired, not obstructing the channel, 
but leaving full space for the requirements of commerce ; 
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and upon lands so filled in to erect ware-houses or other 
buildings. The riparian proprietor was also given the right 
to prevent encroachments of any other person upon all such 
submerged land in the direction of their lines continued to 
the channel “ by bill in chancery or at law, and to have and 
maintain action of trespass in any court of competent ju- 
risdiction in this State for any interference with such prop- 
erty.” The act provides further that the grant therein con- 
tained shall not be so construed “as to release the title of 
the State of Florida, or any of its grantees, to any of the 
swamp or overflowed lands within the limits of the same, 
but the grant therein contained shall be limited to those 
persons and bodies corporate owning lands actually bounded 
by and extending to low water mark on such navigable 
streams, bays and harbors.” 

This statute and the rights resulting to riparian proprie- 
tors was, to some extent, considered in the case of Alden 
and Wife vs. Pinney, 12 Fla., 348, and the case of Rivas & 
Koopman vs. Solary, 18 Fla.,122. In the first case we 
held that the evidence failed to show that the complainant, 
or those whose title and right he claimed, had a water 
boundary in 1856, and that it was immaterial to inquire 
whether the rights granted by the State enured to any other 
than one, in the words of the statute, “ owning lands actu- 
ally bounded by and extending to low water mark.” In other 
words, whether the owner to the line of ordinary high tides 
was embraced in thestatute. In the second case each of the 
parties claimed through a common source of title, and it 
was admitted that the parties through whom they claimed 
held to low water mark. In the first case we also held 
that it plaintiff had shown himself a riparian proprietor, 
there would have been such existing and threatened injuries 
of a special nature, coupled with other circumstances, that 
he would have been entitled under the statute to the aid of 
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a court of equity to prevent special injury to himself, but 
that not having such proprietorship he did not present a 
case of special injury, independent of riparian ownership, 
calling for the intervention of a court of equity. 

As to the present case, the plaintiff presents it here in 
two aspects: First, as an alleged riparian proprietor; and, 
second, as a possessor of the submerged land; either of 
which, it is claimed, entitles him to the interference of a 
court of equity in his behalf. 

Looking to the allegations of the bill and the denials 
and their nature made in the answer, we do not think, un- 
der the rules controlling applications for special injunction 
upon bill and answer to stay irreparable injury in case of 
repeated trespasses or nuisances, that the Chancellor could 
porperly have acted upon the hypothesis of riparian owner- 
ship in plaintiff, either to ordinary high tides or to low 
water mark. What is the rule insuch cases? ‘“ Upon the 
filing of an injunction bill the defendant may, at his option, 
immediately put in his answer to prevent the issuing of the 
writ, and the court is bound to consider such answer and 
give it due weight if filed before the application for the in- 
junction is disposed of.” The rule, as thus announced, is 
not very definite, as what constitutes “due weight” is a 
matter still left open for controversy. 

After a careful examination of the cases bearing upon 
the subject we think in cases where the bill justifies an in- 
junction, the rule is the same as that which prevails upon 
motion to dissolve an injunction upon the coming in of the 
answer. Chancellor Bland discussing this subject in Hall 
vs. McPherson, 3 Bland’s Chancery, 582, says: “If a de- 
fendant should hear of such a bill” (bill for injunction) 
“being on its way to the Chancellor it does not seem to me 
that there can be any sound regulation which should hinder 
him from following the bill to the tribunal and instantly 





‘in this State. The leading case upon the subject is that of 
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presenting his answer so as to prevent the imposition of the 
threatened restriction. An injunction may be dissolved on 
the coming in of an answer which positively denies all the 
facts upon which the equity of the bill is founded ; hence it 
would be strange indeed to refuse to look at such an answer 
presented together with the bill and to grant an injunction 
which must soon and inevitably be dissolved. I am, there- 
fore, of the opinion that this answer must be now read and 
considered.” The rule in cases of motions to dissolve an 
injunction upon bill and answer has been frequently stated 


Carter vs. Bennett et a/., 6 Fla., 236. In that case the court 
say: “ We believe it to be the almost universal practice 
that if the answer fully denies a// the circumstances upon 
which the equity is founded, credit is given to the answer 
and the injunction dissolved.” This practice, however, is 
not without exceptions. Chanceller Kent in Roberts vs, 
Anderson, 2 John. Chy. Rep., says: “ That even where all 
the equity of the bill is denied by the answer it is not of 
course to dissolve the injunction; as the granting and con- 
tinuing an injunction rests always in the sound discretion 
ot the court to be governed by the nature of the case.” 
(See also Linton vs. Denham, 6 Fla., 533; Allen vs. Haw- 
ley, 6 Fla., 142.) We must consider this as the rule now 
controlling in this State, except to the extent that it is 
moditied by the provisions of Chapter 1098, laws enacted 
since the decisions of the cases cited under which the par- 
ties are authorized in cases where the “ defendant in his 
answer shall have denied the statements of the bill or of 
the accompanying affidavit, either party thereto shall have 
the right to introduce evidence in support or denial of the 
bill and accompanying affidavit or answer.” In which case 
his action must be controlled by the “ weight of the evi- 
dence.” Fora very extended and able discussion of the 
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matter of receiving and reading affidavits after answer, 
where an injunction is sought to be dissolved in cases of 
alleged or irreparable injury, see the opinion of Judge 
Story in Poor vs. Carlton, 3 Sum.,70. In this case no such 
“evidence” was introduced. The case stood upon bill and 
answer and exhibits constituting a part of the bill or 
answer. At the same time the right of the plaintiff to 
present such evidence must be remembered, and the non- 
exercise of this right, if the circumstances called for it, 
must have its influence. 

In view of the rule announced, should the Chancellor in 
this case have acted upon the supposition of riparian pro- 
prietorship in the plaintiff ? 

Plaintiff alleges that Francisco Moreno, the party 
through whom he claims title, had for more than thirty 
years owned and possessed the parcels of land lying on the 
bay of Pensacola between Barracks street and Adams street, 
the said Moreno having been for all that time in quiet pos- 
session and enjoyment of all the rights of a riparian owner. 
This is by no means an accurate statement of riparian own- 
ership. This party may have owned lands lying on the bay 
of Pensacola in the sense of aspect, and he does not say here 
that the bay was his boundary. If he owned lands some dis- 
tance from the line of high tides or “ low water mark,” with 
no intervening obstacle or structure, it can be said that it 
was property “lying” upon the bay. What constitutes 
riparian proprietorship is a water boundary either at high 
or low tide as may be the law, and a statement of boundary 
of such indefinite character, when the matter of boundary is 
of essential importance and so readily stated, is not sufficient 
to base an application for an injunction upon, The claim 
which the plaintiff makes, viewed in the aspect in which we 
are now treating it, is based upon title to the locus in quo, 
and the rule in cases where an injunction is sought to re- 
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strain a nuisance on the ground of special private injury to 
property is that the bill must set out the title clearly. 
Granting injunctions to stay waste upon similar ground of 
alleged irreparable and continuing injury in cases not aris- 
ing out of privity of contract or title, but between strangers, 
is governed by rules not more strict as to the matter of dis- 
tinct and clear allegations of title than is the granting of in- 
junctions to stay continuing trespasses or injuries to prop- 
erty through a nuisance operating to hinder and defeat the 
legitimate use of such property by the owner thereof. De 
Sallis vs. Crosson, 1 B. & Beat., 188 ; Eden on Inj., $233. 

In order to obtain injunction to stay waste the particular 
title must be set out. (Whiteleg vs. Whiteleg, 1 Brown’s 
Chancery Reports, 57.) Nor will the court entertain a mo- 
tion for an injunction in the nature of a writ of estressment, 
(which was a writ issuing from a court of law to stay irre- 
parable injury pending a real action, 1 Bland’s Chancery, 
574,) except when the allegation of title is clear and partic- 
ular. Note to Whiteleg vs. Whiteleg, 1 Brown’s Chancery 
Reports, 57, and cases there cited ; Davis vs. Leo, 6 Ves., 
787 ; Daniell’s Chy. Prac., Cooper’s Ed., 1669. 

For the reasons given and from careful examination of 
the cases controlling the subject we think a statement of 
the ownership of land between two streets which run to 
the bay, and as lying upon the bay, is not such a statement 
of ownership as necessarily imports a water boundary, and 
that the bill ‘is wanting in particularity in allegation in 
this respect. Lying upon the bay does not necessarily 
mean bounded by the bay. Again plaintiff alleges that the 
party through whom he claims title had for thirty years 
been in quiet possession and enjoyment of all the rights of 
a riparian owner. This upon its face is not an allegation 
of riparian ownership. It is simply that the rights of such 
an owner were exercised by this party, and this is perfectly 
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consistent with the position of a squatter without color of 
title exercising the rights of the true owner without being 
such. An allegation of ownership of lands lying on the 
bay and enjoyment of all the rights of a riparian owner is 
not an allegation of ownership of land havinga water boun- 
dary, either to the line of high tides or to low water mark. 
But however this may be, looking to the rules controlling 
the matter upon the hearing upon the bill and answer, we 
cannot doubt that the injunction should have been denied. 
We have seen that the plaintiff claims title through Fran- 
cisco Moreno. He is thus particular and special in stating 
the source of his title. The answer not only denies in re- 
sponsive terms that this party was even a riparian proprie- 
tor, but the defendant affirms that Francisco Moreno owned 
lots I and H, as marked on the Spanish plan of the city ; 
that these lots are the lots as to which complainant as- 
serts riparian proprietorship, and that “said lots are now 
and always have been bounded on the south by a public 
way, street or common lying between the south boundary 
of said lots and the shore line 6f Pensacola bay.” What 
purports to be a copy of the Spanish plan of the city show- 
ing the location of the lots is given with the answer, and 
the statement of the defendant corresponds with the boun- 
daries thus given. In addition to this defendant produces 
a certified copy of the deed under which he alleges Fran- 
cisco Moreno claimed title. The southern boundary is in 
that given as being “on the south by the street on Pensacola 
bay,” and it is apparent from it, and the allegations of the 
answer in reference to it are, that a street does thus consti- 
tute the southern boundary. With a bill thus uncertain in 
its allegations, and an answer thus explicit and responsive, no 


.action based uponriparian ownership should have been taken. 


Especially is this true when the plaintiff fails even to re- 
spond to all this by an affidavit showing his right. This 
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non-action is almost equivalent to an acquiescence or con- 
fession. 

In this view ot the case we think the action of the court, 
if based upon riparian ownership, was not sustained. 

What is here said upon the question of nuisance and the 
allegations of the plaintiff upon that subject may be very 
properly read in this connection. 

It remains only to consider the claim which the plaintiff 
makes by virtue of his occupancy of a portion of the water 
tront by his wood and coal yard and the wharf which he 
has constructed a short distance from them out into the 
water. Plaintiff insists that “ possession alone is title, and 
he who hath such title can hold against every one but him 
who hath a title superior to it.” This is unquestionably law, 
(Seymour & Simpson vs. Creswell, 18 Fla., 39, 40;) but we 
do not see in this case any interference by defendant with 
plaintift’s possession of his yard or wharf, or with any right 
incident to such possession. Defendant’s structures are 
some distance in front of the occupancy of plaintiff. A. 
in possession of one piece of land cannot be said to be in- 
tertering with the possession of B. if the land occupied by 
B. is not the same land. This is not, however, the claim 
which the plaintiff makes here. What he claims isa right 
to the use of the water in front of his yard and wharf, and 
that by virtue of his occupancy or possession of such yard 
and wharf. The title to all thissoil from the water line to 
the edge of the channel, with the right to fill it in with 
stone or other material, which he may see proper to use in 
the construction of structures beneficial to commerce, is in 
the riparian proprietor of 1856 or his grantee, whoever he 
may be, (Rivas & Koopman vs. Solary, 18 Fla., 126,) and a 
subsequent simple possession by the plaintiff, even if it be 
adverse, would not give him any right beyond that of pos- 
session of the place actually occupied by him as against 
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one not having a better title. Under that act the title to 
the soil vested in the then riparian proprietor, coupled with 
the trust to use it for the benefit of commerce, and a sub- 
sequent simple occupancy of such portion of the land by 
another person as gave the original proprietor the riparian 
right, would be limited in its effect to rights attending 
actual occupation of land. Whether as between grantor 
and grantee, a riparian boundary, in the absence of contrary 
intention shown, carries by legal presumption the right to 
the soil to the edge of the channel, (Valentine vs. Piper, 
2 Pick., 94,) such a presumption as operates in a highway 
boundary to carry the fee to the centre of the highway, 
we do not say, for it is not here necessary to decide that 
question. What we do say is that simple occupancy and 
possession of part of the soil between the lines of ordinary 
high tides and the edge of the channel does not givea right 
to redress injuries to anything beyond that which is in 
actual occupation. Here the right to prevent the construc- 
tion of this wharf is in the riparian proprietor. It is not 
in one who is simply occupying’ a different and other part 
of the soil between the wharf being constructed and the 
shore line. The right to prevent the construction of wharves 
here by a stranger is incident to the ownership of the soil 
upon which they are to be constructed. 

As to the matter of nuisance or no nuisance— 

The plaintiff in his bill alleges generally that the struct- 
ures and deposits complained of are in the navigable waters 
of Pensacola bay, but what their relative position is with 
reference to the edge of the channel is not given. Nor are 
there such statements ot fact as show their effect upon the 
general commerce of the port to be injurious. The defend- 
ant says in his answer that the wharf extends along the 
channel in twelve feet water, and that the deflection east- 
ward from the line of Barracks street was necessary for the 
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accommodation of ships and other vessels. The argument 
here seems based upon the view that the construction of 
wharves and the placing of sand, ballast and other like 
material in the navigable waters of a tide-water bay or 
harbor, is per sea nuisance in this State. We think this an 
error. “In England the right of property in tide waters 
and in the soil thereof is by the common law in the King, 
and the King, or in this country as a general rule the State, 
may abate every invasion thereon, whether the same be a 
nuisance to the navigation or not.’”’ Such an intrusion is 
denominated a purpresture, and while the old writers say 
that it might be committed either against the King, the 
Lord of the Fee or any other subject, in its ordinary ac- 
ception at the present day it means any encroachment upon 
the sovereign, either in highways, rivers or streets or har- 
bors. Angell on Tide Waters, 199; Eden on Injunctions, 
259; 2 Inst., 38, 272. 

A wharf is therefore a purpresture, the construction of 
which was subject to sovereign control, and the deposit of 
stone or other like material in navigable waters was subject 
to like control by the State by virtue of its right to the 
soil and its duty to protect the commerce of the port or, 
harbor. The sovereign here, the State of Florida, has de- 
clared that the building of wharves is for the benefit of 
commerce, and has authorized the construction of wharves 
generally in such ports or harbors and the deposit of proper 
material to fill up from the shore as far as may be desired, 
“ not obstructing the channel, but leaving full space for the 
requirements of commerce.” 

The construction of a wharf and the filling up of the 
space between the shore line and the channel is therefore 
authorized, and the stoppage of the navigation of the here- 
tofore navigable waters lying between the shore line and 
the channel becomes legal if it be of such nature as is con- 
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sistent with the limitation placed by the sovereign upon 
the authority given. From this the result follows that a 
plaintiff makes no case of nuisance by a simple allegation 
ot the construction of a wharf and the deposit of material 
in the navigable waters of a bay or harbor, for those acts 
are authorized by the sovereign, and they do not become 
the subject of complaint at the suit, either of the State or 
any other party, unless they obstruct commerce. True, the 
riparian proprietor may object ; not on the ground of nui- 
sance, however, but by virtue of his right to the soil and 
his consequent exclusive right to build the wharf and make 
the deposit himself. Hecomplains just as he would of any 
other improper appropriation or use of his property. We 
think plaintiff fails in the matter of making a case in this 
view. His allegations are not sufficient. 

A few words generally upon this subject that the court 
may be fully understood. 

Under the legislation of this State the navigation of tide 
waters of a bay between the line of the shore and the chan- 
nel is made subordinate to the general commercial require- 
ments of the port or harbor. Indeed it may be gener- 
ally said that the law is that navigation, while a part of com- 
merce, is subordinate to it. That which benefits commercee 
may decrease the facility tor navigation. Filling in from 
the shore line to the channel on each side of a bay to that 
extent decreases the navigable area of such bay, but if it be 
a benefit to commerce by enabling vessels of heavy tonnage 
to have speedy discharge or otherwise the sovereign has 
authorized it and it is lawful. Says Holroyd, Justice, in 
The King vs. Russell, 6 Barn. & Cress., 270: “ The right 
ot the public upon the waters of a port or navigable river 
is not confined to the purposes of passage; trade and com- 
merce are the chief objects, and the right of passage is 
chiefly subservient to those ends. Unless there are facili- 
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ties of loading and unloading of shipping and landing much 
of the benefit of a public port is lost. In the infancy of a 
port, when it is first applied to the purposes of trade and 
commerce, unless the water by the shore be deep, the articles 
must be shipped in shallow water from the shore and 
landed in shallow water on the shore. «Boats or vessels of 
small.draft must be employed to fetch and carry from and 
to the shore, and the commodity must pass from boat to 
ship or from ship to boat. Breakage and pilferage and 
waste, besides the expense of boating, are some of the prob- 
able concomitants of such a mode. As trade advances the 
inconvenience and mischief of this mode are suspended by 
the erection of wharves and quays, and what is perhaps an 
improved species of loading wharf, a staith.* The loading 
or unloading is then immediate from the wharf or staith 
into the ship or from the ship upon the wharf. But upon 
what principle can the erection of a wharf or staith be sup- 
ported? It narrows the right of passage. It occupies a 
space where boats before had navigated. It turns part of 
the water way into solid ground ; but it advances some of 
the other purposes, the main purpose of a port, its trade 
and commerce. 

“ Ts there any other legal principle upon which they can 
be allowed? Make an erection for pleasure, for whim, for 
caprice, and if it interferes in the last degree with the pub- 
lic right of passage it isa nuisance. Erect it for the pur 
poses of trade and commerce, and keep it applied to the 
purposes of trade and commerce, the interests of trade and 
commerce give it a protection, and it is a justifiable erec- 
tion, not a nuisance.” 

It results from what has been said that this case as pre- 
sented upon the hearing of the bill and answer was not 


* A staith is defined to be “the line of rails oeaing the extremity of a railway, and 
generally occurring next to navigable waters, being laid on platforms for discharging 
coal, &c., into vessels.” . 
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such as would justify awarding an injunction. The plain- 
tiff in the Circuit Court, the respondent here, calls our at- 
tention to the rule that appellate tribunals as a general rule 
are loth to interfere with the exercise of this power by the 
Chancellor. In this we agree with him, but it must be ob- 
vious to one who understands this case as we do that the 
failure to exercise the power here would be its practical ab- 
dication. 

The order granting ar injunction is reversed and the case 
is remanded for further proceedings. 








MANUEL Patmgs, AS CoLLEcTOR oF REVENUE FOR Escam- 
BIA County, APPELLANT, vs. THE LOUISVILLE AND 
NASHVILLE RAILROAD Company, APPELLEE. 


1. This court in the case of Gonzalez vs. Sullivan held that the exemp- 
tion of the railroad and its appurtenances extending from Pensa- 
cola to the northern boundary line of Florida, in the direction of 
Montgomery, Alabama, was exempt from taxation in the hands 
of parties who derived it by a succession of transfers from the 
corportion originally owning the road. This upon the ground 
that the exemption attached to the rem, and was not a personal 
privilege or immunity restricted in its operation to the corpora- 
tion owning the road at the time the exemption attached. Since 
that decision the Supreme Court of the United States in deciding 
the case of Wilson vs. Gaines, 103 U. 8.. 417, has expressed views 
which we cannot say with absolute certainty will not, when ap- 
plied to the facts existing here, result in restricting the operation 
of the immunity to the corporation owning the road when it was 
granted. As under the Constitution of the United States mat- 
ters concerning the obligation of contracts are appropriately the 
subject of final determination by the Federal courts, and to the 
rules announced by it upon this subject the State courts should 

render a cheerful obedience, and as under the pecular legislation 

of Congress the decision of this court must be in favor of the 
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validity of the statute of the State in order to give jurisdiction to 
the Supreme Court of the United States, it is the duty of the State 
court in cases of doubt resulting from antecedent decisions of the 
Supreme Court of the United States in reference to like subjects 
matter to act in such manner as to give the Supreme Court of the 
United States jurisdiction. This in a matter of important public 
concern in which the other departments of the government have 
differed with this court in its conclusions. 

2. The 18th section of the Internal Improvement Law granting immu- 
nity from taxation to the roads embraced in the internal improve- 
ment system of this State was not in confiict with the Constitu- 
tion in force at the time of the passage of the Internal Improve- 
ment Law. 

3. The limitation upon the power of the Legislature embraced in Sec- 
tion 2, Article 13, of the Constitution of 1839 prohibiting the 
amendment of any act of incorporation, unless after three months 
public notice given of intended application therefor, did not 
control the Legislature in discharging its duty in the matter of 
legislation concerning roads belonging to the constitutional sys- 
tem of internal improvements, which it was the duty of the Legis- 
lature to create and encourage under Section 2, Article XI., of 
the Constitution. 


Appeal from the Cireuit Court for Escambia county. 

The bill of complaint was filed March 25th, 1882, and is 
in substance as follows: 

1st. The Louisville and Nashville Railroad Company, a 
corporation created and existing under the laws of the State 
of Kentucky and doing business in the State of Florida, 
brings this, its bill, against Manuel Palmes, Collector of 
Revenue in and for said county, and says that the respond- 
ent has levied upon and offered for sale on the 3d day of 
April, 1882, the following property, to-wit: 2 locomotives 
and (10) box cars Nos. 4279, 1924, 1364, 1368, 2046, 19229, 
8683, 4219, 4391 and 7293, for State and county taxes al- 
leged to be due for the years 1879, 1880 and 1881 upon the 
railroad track situated in said county and extending from 
the City of Pensacola to the Alabama line, together with 
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locomotives, passenger, freight and other cars and machine 
shops belonging thereto, said railroad being owned and con- 
trolled and operated by your orator. 

2d. The said railroad above mentioned was the property 
of your orator, is the same railroad that was built and for 
a time operated by the Alabama and Florida Railroad 
Company, a corporation chartered by an act of the General 
Assembly of the State of Florida, approved January 8, 
1853; and that the said Alabama and Florida Railroad, 
with all and singular the stations, depot buildings, engine 
houses, road-bed, superstructure, tracks and other improve- 
ments and constructions thereon made, and all the rights, 
privileges and franchises of the Alabama and Florida Rail- 
road Company were sold under a decree of foreclosure ren- 
dered by this court on the 3lst day of May, 1872, and 
purchased by the Pensacola and Louisville Railroad Com- 
pany, a corporation chartered by an act of the General 
Assembly of this State, approved 4th of February, 1872. 

3d. The said railroad, with all the property connected 
therewith, its privileges, franchises, immunities, was after- 
wards sold under a decree of foreclosure rendered by the 
Circuit Court of Leon county against the said Pensacola 
and Louisville Railroad Company, and was purchased by 
the Pensacola Railroad Company, a corporation chartered 
by an act of the General Assembly of the State of Florida, 
approved February 27th, 1877. Copies of the deeds of con- 
veyance mentioned in this and the 2d and 3d paragraphs 
are annexed as exhibits to the bill. 

4th. The aforementioned railroad, with all its property 
connected therewith, and all its franchise, privilege, ease- 
ment and immunities, were afterwards sold by the Pensa- 
cola Railroad Company to your orator, and is now owned, 
controlled and operated by your orator. 
5th. By the 18th section of an act of the General As- 
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sembly of this State entitled an act to provide for and en- 
courage a liberal system of internal improvements in this 
State, approved 6th January, 1855, it was provided that 
the capital stock of any railroad company accepting the 
provisions of this act shall be forever exempt from taxation, 
and the roads, their fixtures and appurtenances, including 
work-shops, ware-houses, vehicles and property of every 
description needed for the purpose of freight and passengers 
or for the repair and maintenance of the road, shall be ex- 
empt from taxation while the roads are under construction 
and for the period of thirty-five years from their comple- 
tion. 

6th. By an act of the General Assembly of this State 
entitled an act to facilitate the construction of the various 
lines of railroad provided for by the act entitled an act to 
provide for and encourage a liberal system of internal im- 
provements in this State, approved January 6th, 1855, ap- 
proved 14th of December, 1855, it was provided by the 4th 
section thereof that a line of railroad to be constructed 
from the City of Pensacola, or any other point or points on 
the waters ot the Pensacola bay, or the waters of St. An- 
drews bay, to the north line of the State leading in the di- 
rection of Montgomery, Alabama, shall be considered as 
proper improvements to be aided from the Internal Im- 
provement Fund in the manner provided for, or may be 
hereafter provided for, in an act to provide for and encour- 
age a liberal system of internal improvements in this State, 
approved January 6th, 1855. 

7th. The Alabama and Florida Railroad Company, on 
the 12th of March, 1856, notified the Board of Internal 
Improvement of its acceptance of the terms of the act in 
relation to internal improvements, approved January 6th, 
1855, and also of the act approved December 14, 1855. 
8th. The said Alabama and Florida Railroad Company 
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availed itself of the benefit granted by the said acts of 
January 6 and December 14, 1855, by constructing and 
completing on or about the first. day of July, 1860, the line 
of railway therein provided for, to-wit: from the City of 
Pensacola to the north line of the State in the direction of 
Montgomery, Alabama, and, as your orator is informed 
and believes, by doing all other things necessary to entitle 
it to all the benefit of the 18th section of said act of Jan- 
uary 6th, 1855, and by another act of the said General As- 
sembly entitled an act granting tothe Alabama and Florida 
Railroad Company alternate sections of the swamp and 
overflowed lands, approved January 15th, 1859, as well as 
by the action of the Board of Internal Improvements, as 
your orator is informed and believes, in setting apart to 
said railroad company, in pursuance of said act, its quota 
of lands; the said Alabama and Florida Railroad was rec- 
ognized and adopted as one of the roads entitled to all the 
benefits of the act to provide for and encourage a liberal 
system of internal improvements in this State, approved 
January 6th, 1855. , 

9th. By the purchase aforesaid from the Pensacola Rail- 
road Company by your orator your orator became entitled 
to all the rights, property, privileges, franchises and immu- 
nities of the said Alabama & Florida Railroad Company, 
the Pensacola & Louisville Railroad Company and the Pen- 
sacola Railroad Company under the various acts incorporat- 
ing these companies and acts amendatory of the same. 

10th. The said railroad, together with its locomotives, 
passenger, freight and other cars, machine shops belonging 
thereto, including the property levied on by respondent, are 
exempt from taxation until the year 1895. 

11th. No assessment of the said railroad and property 
was made for the years 1879 and 1880, that the defendant 
is not authorized in demanding any taxes for either of said 
years. 
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12th. The said proposed sale of the property so levied on 
by respondent will greatly impede and embarrass the busi- 
ness of your orator and cause it irreparable injury, and your 
orator further shows unto your Honor that the respondent 
is without property and unable to respond to your orator 
in a suit at law for damages, and that such proceedings 
tend to cloud the title of your orator, and that your orator 
is without redress save in the interposition of this court. 

13th. The bill prays the court to restrain and enjoin the 
respondent trom proceeding to sell as aforesaid the said 
property so levied on, or anything else connected with the 
said railroad and required for the use and maintenance 
thereof for the alleged taxes, and other and further relief in 
the premises as may seem meet and agreeable to equity and 
for process. 

The answer of the Collector of Revenue is sworn to, and 
was filed on the same day as the bill. After making ex- 
ception as to equitable jurisdiction, it is substantially as 
tollows : 

Defendant admits that he has levied upon and offered for 
sale on the 3d day of April, 1882, the engines and cars 
numbered in the said bill for taxes claimed by the State of 
Florida and Escambia county to be due from the complain- 
ant upon its said property in Escambia county, which he 
avers he has done by the express orders of the Governor 
and Comptroller of the State of Florida, who as he is ad- 
vised and alleges have given such directions in pursuance 
of the Constitution and laws of Florida and of a joint reso- 
lution of the General Assembly of Florida, approved March 
4th, 1881. 

As to so much of complainant’s bill as claims that by acts 
of the Legislature the property of the Alabama and Florida 
Railroad Company was exempted from taxation for thirty- 
five years, and that by reason of the Louisville and Nash- 
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ville Railroad Company purchasing the same at a foreclosure 
sale, and the Pensacola Railroad Company subsequently pur- 
chasing the same at subsequent foreclosure sale, and the 
complainant claiming to have purchased the same with the 
franchises, privileges,easements and immunities which were 
held by the Pensacola Railroad Company from the said 
Pensacola Railroad Company in manner and form as by 
said bill stated in the 2d, 3d, 4th, 5th, 6th, 7th and 8th 
paragraphs of said bill, the complainant is exempted from 
the payment of the taxes demanded by the State of Florida 
and county of Escambia, and by this defendant sought to 
be collected by the levy and proposed sale complained of, 
defendant claims all the benefit he could have from a de- 
murrer interposed thereto. 

Defendant says that he is advised that if, as claimed by 
complainant, the Legislature of Florida by the several acts 
cited by complainant did intend to exempt the property of 
the Alabama and Florida Railroad Company from taxa- 
tion for the term of thirty-five years, the said Legisla- 
ture transcended its constitutional powers, and the said acts 
cannot be construed or held as exempting the property of 
the Alabama and Florida Railroad Company from taxation, 
as claimed by complainant’s bill, for defendant alleges that 
said exemption was not extended to all railroad companies 
and their property in the State of Florida. That as to the 
allegations contained in paragraph 7 of complainant’s bill 
defendant has not sufficient information to either admit or 
deny the same, and demands strict proof thereof; and also 
of the allegations of fact contained in paragraph 8 thereof, 
especially that said railroad was or is constructed as required 
by said acts and amendments thereto. 

Defendant is advised and charges that the alleged grant 
of exemption, if made, was made gratuitously and without 
consideration, and if there was any consideration it was not 
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such consideration as to preclude the people of Florida, and 
their Legislature by their subsequent organic law and legis. 
lation from subjecting even the said Alabama and Florida 
Railroad Company to the same burdens as are imposed 
upon other corporations or natural persons who enjoy the 
benefits of State and county governments, that even if 
the said acts cited by complainant’s bill did intend, 
and did constitutionally exempt the property of the 
Alabama and Florida Railroad Company from taxa- 
tion as claimed by complainant in its bill; defendant 
further answering says that he is advised that such ex- 
emption did not pass by the several mesne conveyances 
to the plaintiff, for this defendant avers that by said 
acts there was only exempted the capital stock, railroad 
and other property of the Alabama and Florida Railroad 
Company ; and defendant avers that with the exception of 
a part of the right: of way, and probably a portion of the 
road-bed, and perhaps a few other insignificant items, that 
the railroad and property upon which the taxes are now 
sought to be collected are not thesame property which was 
the property of the said Alabama and Florida Railroad 
Company, to which complainant’s bill claims the exemption 
attached ; and defendant avers that complainant has not 
proffered or tendered the taxes upon any part of the taxed 
property. 

Defendant says as to the 9th paragraph of said complain- 
ant’s bill, he denies that by the alleged purchase from the 
Pensacola Railroad Company the complainant became en- 
titled to all the rights, property, privileges, franchises and 
immunities of the said Alabama and Florida Railroad 
Company, the Pensacola and Louisville Railroad Company 
and the Pensacola Railroad Company, under the various 
acts incorporating said companies and acts amendatory of 
the same, as by complainant in his bill alleged. On the 
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contrary he is advised and charges that under the laws of 
Florida the complainant acquired nothing more than the 
property purchased by it from the chartered Pensacola 
Railroad Company, and acquired none of the Pensacola 
Railroad Company’s franchises, privileges or immunities as 


-a railroad corporation, duly chartered, empowered to exer- 


cise the franchises and enjoy the privileges and immunities 
thereot in the State of Florida. 

Defendant turther answering denies that the said railroad 
together with its locomotives, passenger, freight and other 
cars, machine shops, upon which taxes are claimed and de- 
manded by the said State of Florida and county of Escam- 
bia, including the property levied upon by this defendant, 
are exempt from taxation as alleged in the 10th paragraph, 
of complainant’s bill. 

And defendant further answering says as to.complainant’s 
allegation and charge in the 11th paragraph of its said bill, 
the same is not true, for he says assessments were made of 
said railroad and property for the years 1879 and 1880, and 
he is authorized in demanding taxes for said years. 

Defendant further answering says that as to the allega- 
tions of the complainant in the 12th paragraph of its bill, he 
claims all the benefits of a demurrer thereto, but says that 
the engines and cars levied upon by him are only a very 
small portion of the engines and cars owned by complain- 
ant, and the sale of them can and will not greatly impede 
or embarrass the business of complainant, and cannot and 
will not cause it irreparable injury. 

And as to the charge that this respondent is without 
property and unable to respond to complainant in a suit at 
law for damages, respondent says he is acting under express 
and direct orders of the State of Florida, given by the 
Governor and Comptroller, under directions from its Legis- 
lature ; and that the State of Florida is in nowise unable 
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to respond to complainant for any damages the complainant 
may suffer from the faithful execution of the laws and will 
of the State. 

And as tothe charge that the proceedings complained of 
will tend to cloud the title of complainant, the defendant 
says that the property levied upon to be sold is personal: 
property only, and defendant is advised that this court, as 
a court of equity, has no jurisdiction to and will not enjoin 
the sale of personal property for the purpose of collecting 
taxes upon any of the grounds set forth in complainant’s 
bill of complaint, and especially not upon the pretence that 
such sale will “cloud ” complainant’s title. 

And defendant further answering denies all and all man- 
ner of unlawful combinations and confederacy wherewith 
he is by said bill charged. Without this that there is any 
other matter,-cause or thing in the said complainant’s bill 
of complaint contained material or necessary for this de- 
fendant to make answer unto, and not herein and hereby 
well and sufficiently answered, confessed, traversed and 
avoided or denied, is true to the knowledge or belief of this 
defendant ; all which matters and things this defendant 
is ready and willing to aver, maintain and prove, as this 
honorable court shail direct, and humbly prays to be hence 
dismissed with his reasonable costs, &c. 

On the same day the cause was heard on bill.and answer 
on motion of complainant for a temporary injunction, and 
an order made enjoining the defendant from selling the 
property levied on until the further order of the court, 
provided the complainant should give bond in the sum of 
$15,000, conditioned to pay the taxes and all costs of this 
proceeding in case the injunction should be finally dis- 
solved. On March 27, 1882, a replication was filed by 
complainant. On the 31st day of the same month, on mo- 
tion of complainant, after notice being given to defendant, 
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the above order was modified so as to provide that the in- 
junction should take effect upon the giving of the bond 
thereby required, “conditioned to pay the taxes claimed 
by the defendant as Collector of Revenue, or so much thereof 
as may be adjudged to be payable, and all costs of this 
proceeding, in case the said injunction be finally dissolved 
and the plaintiff adjudged not to be exempt from taxes as 
by the bill claimed.” A bond was given, conditioned ac- 
cordingly, and on the 14th day of April the Collector of 
Revenue appealed from said orders. 

Section 18 of the Internal Improvement Act approved 
January 6, 1855, is as follows: “The capital stock of any 
railroad company accepting the provisions of this act shall 
be forever exempt from taxation, and the roads, their fix- 
tures and appurtenances, including workshops, warehouses, 
vehicles, and property of every description needed for the 
purpose of transportation of freight and passengers, or for 
the repair and maintenance of the roads, shall be exempt 
from taxation while the roads are under construction and 
for the period of thirty-five years from their completion ; 
and that all the officers of the companies, the servants and 
persons in the actual employment of the companies, be and 
are ‘hereby exempt from performing militia duty, working 
on public roads and serving as jurors.” 

Section 4:of the act approved December 14, 1855, is as 
follows: “A line of railroad to be constructed from the 
city of Pensacola, or any other point or points on the wa- 
ters of Pensacola bay, or the waters of the St. Andrews bay, 
to the north line of the State leading in the direction of 
Montgomery, Alabama, shall be considered as proper im- 
provements to be aided from the Internal Improvement 
Fund in the manner provided for, or may hereafter be pro- 
vided for, in ‘An act to provide for and encourage a liberal 
16 
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system of internal improvement in this State,’ approved 
January 6th, 1855.” 

Section 1, Article XII., Constitution of 1868, is as fol- 
lows: “The Legislature shall provide for a uniform and 
equal rate of taxation, and shall prescribe such regulations as 
shall secure a just valuation of all property both real and 
personal, excepting such property as may be exempted by 
law for municipal, educational, literary, scientific, religious 
or charitable purposes.” 

Section 24, Article X VI., of the same Constitution was as 
follows: “The property of all corporations, whether hereto- 
fore or hereafter incorporated, shall be subject to taxation, 
unless such corporation be for religious, educational or chari- 
table purposes.” And in 1875 it was amended to read as fol- 
lows: “The property of all corporations, whether heretofore 
or hereafter incorporated, shall be subject to taxation, unless 
such property be held and used exclusively for religious, 
educational or charitable purposes.” 

Section 18 of an act entitled an act to amend an act en- 
titled an act to incorporate the Pensacola and Louisville 
Railroad Company, approved July 16, 1868, Chapter 1915, 
Laws of Florida, approved February 4, 1872, is as follows: 
“ Be it further enacted, That the Pensacola and Louisville 
Railroad Company having become the assignee of the Ala- 
bama and Florida Railroad of Florida, and the franchises of 
the said corporation, and being in possession of and operating 
the said line of road, which corporation was exempt from 
taxation for a limited period, the said Pensacola and Louis- 
ville Railroad Company, and its property now owned or 
hereafter to be acquired, shall also be exempted from taxa- 
tion during the remainder of said period.” 

For a full understanding of this case, so far as it involves 
the points decided in Gonzalez vs. Sullivan, 16 Fla., 791, a 
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careful consideration of the facts and opinion in the latter 
ease is necessary. 
The other facts are stated in the opinion. 


E. A. Perry for Appellant. 


The injunction should not have been granted. The Ala- 
bama and Florida Railroad Company’s property even was 
not exempt. 

This court having held as to the point brought before it 
in the case of Sullivan vs. Gonzalez that the Legislature in- 
tended to exempt the property of Alabama and Florida 
Railroad Company, thus differing from the exhaustive ar- 
gument of the Attorney-General, no argument or additional 
authority will be offered upon that point. 

Admitting then that such was the intention of the Leg- 
islature, the Legislature had not the constitutional power 
to carry out its intention. And Section 18 of Internal Im- 
provement Act is unconstitutional. The Constitution then 
in force commanded : “ The General Assembly shall devise 
and adopt a system of revenue ‘having regard to an equal 
and uniform mode of taxation, to be general throughout 
the State.” Const., Art. 8, Sec. 1, Thomp. Dig., 86. 

This precluded the Legislature from doing anything that 
would destroy the uniformity of taxation. The purpose of 
the people is clearly indicated in their Constitution, and 
the Legislature is inhibited from any act that might 
frustrate or disappoint that purpose. ‘ When a statute (or 
Constitution) limits a thing to be done in a particular mode 
it includes a negative of any other mode.” Raleigh & Gas- 
ton Railroad Company vs. Reid, 13 Wall., 269-70. 

The power to exempt certain railroad companies or cer- 
tain specific property, without exempting all railroad com- 
panies and all property of the same class, is as much inhib- 
ited by that clause in the Constitution as if it had been an 
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express denial of the power. “ The power need not be ex- 
pressly inhibited, for there are but few positive restraints 
upon the legislative power contained in the instrument.” 
“‘ Every positive direction contains an implication against 
anything contrary to it, or which would frustrate or disap- 
point the purpose of that provision.” (Potter’s Dwarris on 
Statutes, p. 64, quotes from Denio C. J. in The People vs. 
Draper, 15 N. Y., 532, 543-4.) What could more palpa- 
bly “ frustrate” and “disappoint ” the equal and uniform 
system of taxation required to be general throughout the State 
than an exemption of certain privileged corporations or cer- 
tain privileged property in a certain part of the State? As 
to what the terms “ equal,” “ uniform ” and “ to be general 
throughout the State’? mean, and how this inhibition 
affects the validity ot the 18th Section of Internal Improve- 
ment Act and every special exemption from taxation, see 
the cogent and conclusive reasoning of this court in Me- 
Conihe vs. ex rel. McMurray, 17 Fla., 238, 266, et seq. 

Apply this reasoning and it is conclusive of the invalid- 
ity of section 18, or any attempt of the Legislature to grant 
special exemption from taxation, and disposes of the whole 
matter of special exemptions. Upon the question of 
“equality” and “ uniformity ” and “ to be general through- 
out the State, see also Gilman vs. The City of Sheboygan, 2 
Black, 510; Knowlton vs. Supervisors of Rock Co., 9 
Wis., 410, 423. 

That the motive of the Legislature was good cannot 
affect the question. Weeks vs. The City of Milwaukie, 10 
Wis., 242, 263-4; Cooley’s Const. Lim., marg. p. 501, top 
p- 624, et seg., and cases cited, and marg. p. 515, top p. 
640, and cases cited in note 3; Cooley on Taxation, p. 132, 
et seq., and cases cited ; also cases cited by this court in Me- 
Conihe vs. ex rel. McMurray, 17 Fla., 266, e¢ seq ; also Peo- 
ple vs. Eddy, 43 Cal., 331; Lick vs. Austin, ib., 590; 
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Primm vs. Belleville, 59 Il]., 142; Bureau Co. vs. Chicago, 
&e., Railroad Co., 44 Tll., 229; New Orleans vs. Home Ins. 
Co., 23 La. An., 449. 

The clause in the Constitution was not a grant, but a 
limitation of power. People vs. McCreery, 34 Cal., 482, 
451. 

Section 2 of Article XI., Constitution of 1845, by expres- 
sion (by implication at least) of the manner by which inter- 
nal improvements were to be encouraged and aided, viz: 
by “such funds as may be appropriated,” excludes the idea 
that they could be aided by any exemption which would 
frustrate and disappoint the purpose of the people as set 
forth in Section 1, Article VIII. Had it been intended to © 
authorize aid by exemption such as attempted in Section 
18, Internal Improvement Act, such intention would most 
probably have been expressed in Article XI. A considera- 
tion of Article XI. greatly strengthens the position taken 
by the State that section 18 is an usurpation of power and 
void. ; 

There has been uo little disposition to consider the Inter- 
nal Improvement Act as greater than, and a limitation of 
the Constitution, and by no few the inquiry has apparently 
been—not what part of the Internal Improvement Act frus- 
trates the purpose of the Constitution—but vice versa— 
what part of the Constitution was abrogated by the Inter- 
nal Improvement Law. 

In order to support complainant’s claim of an irrepealable 
contract it would have the court hold that Section 1,,Ar- 
ticle VIII. of the Constitution of 1839-45, was abrogated, 
and that the present Constitution and the legislation there- 
under are subordinate to Section 18 Internal Improvement 
Act; in other words, complainant arrays a section of a 
statute against two Constitutions and all the presumptions. 
In this situation the ordinary disinclination of the court to 
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hold a legislative act ultra vires is turned against the com- 
plainant, and it will require a conviction clear of the least 
shadow of a doubt to sustain section 18. And unless com- 
plainant, upon which the whole burden is cast, can satisfy 
the mind of the court so that not the least doubt lingers 
therein, the court must and will follow its inclination and 
at the same time the lead of duty and by sustaining both 
Constitutions restore the equal and exact justice intended to 
be secured by an equal and uniform system of taxation. 

As to the injustice of special exemptions, even when not 
inhibited by constitutional restrictions, see language of 
Justice Cooley in The People vs. Town of Salem, 20 Mich., 

"452. 

To have made the exemptions bifding upon the State as 
a contract, it must have been a part of the original charter 
orcontract between the State and the Alabama and Florida 
Railroad Company—must have been contemporaneous with 
the charter contract. None of the decisions of the Supreme 
Court of the United States but hold this, and all the decis- 
ions rest upon the doctrine in the Dartmouth College case. 
(East Saginaw Manf’g Co. vs. City of Saginaw, 19 Mich., 
259, 282-3.) Thus we find that the exemption in Wil- 
mington Railroad vs. Reid, 13 Wal., 264, was contained in 
its charter, which it is too late to contend not to be a con- 
tract. If one of the contracting parties, after the contract 
is fully consummated, promises to do more than he con- 
tracted to do, that is a gratuitous promise, is a nudum pac- 
tum. Such was the position of the Legislature and the Ala- 
bama and Florida Railroad Company, and if the Legisla- 
ture had had the constitutional power to make the promise 
it was without legal consideration and did not bind the 
State, and as such cannot be invoked against present Con- 

stitution and legislation thereunder. Tucker vs. Ferguson, 
22 Wal., 427, §§3 and 4, head note and 574-5, and cases 
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there cited ; West Wisconsin Railroad Company vs. Board 
of Supervisors, 3 Otto, 595. 

To encourage the system of internal improvements was a 
motive for passing the law but not a legal consideration of 
a contract. Christ Church vs. Phila., 24 How., 300-1. 

It is evident the Legislature in 1855 intended the exemp- 
tion as a favor to such companies as might come within the 
provisions of the act, to be continued for thirty-five years, 
should no subsequent Legislature withdraw it; and not as 
a contract with the companies binding upon subsequent 
Legislatures. The favored companies were required to do 
nothing more than by their charter contracts it was their 
duty to do. 

To sustain the claim that it is a contract and irrepealable 
by the people or their Legislature, the railroad companies 
claim the Internal Improvement Act must be construed as 
an amendment of their respective charters, and unless it can 
beso construed all claim of contract must fall. Their char- 
ters are private statutes, and, since the Dartmouth College 
case, are contracts binding upon'the State and subsequent 
Legislatures. Is the Internal Improvement Act an amend- 
ment to their charters? That is a public statute certainly, 
and the court must construe it by aid of all means to which 
it can resort. Was such the intention of the Legislature ? 
If so, the Legislature would have required all to be done 
necessary under the Constitution to make it valid as an 
amendment or part of the charters of the several railroad 
companies. 

If in the act itself it were designated as such it would 
be presumed that such constitutional requirements had been 
complied with. In the absence of any such indication of its 
character the court will not assume that it possesses such 
character; and unless it finds that the requirements of 
the Constitution, Article 12, Section 2, (Thomp. Dig., 268) 
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necessary to give it such character were complied with, it 
must hold that it was not the intention of the Legislature 
it should have that character. Does any one imagine all 
the railroad companies within the system gave the three 
months’ notice previous to its passage, that by the Internal 
Improvement Act their charters were to be so amended, 
altered and added to? If not, the Legislature had no con- 
stitutional power to so amend, alter and add to their re- 
spective charters, and if such notice had been given then 
the act must have had the assent of at least two-thirds of 
each House. Thompson’s Digest, 268. 

This being a public statute, and the court being called 
upon to determine its character and to ascertain whether it 
has or was intended to have the character of an amendment 
ot the charters of the railroad companies, the court may re- 
sort toevery means within its reach ot informing itself, and 
may resort to original records, as it must look outside of 
the language of the act, and unless the steps necessary to 
an incorporating act or amendment of one were taken the 
act cannot be construed to be of such character. Gardner 
vs. Collector, 6 Wall., 499, 508-9. 

And all presumptions being against this being a contract 
binding upon the State and the people and their Legisla- 
tures, (Tucker vs. Ferguson, cited supra,) unless it appears 
affirmatively that it was the intention of the Legislature to 
make the exemption a part of the railroad charters and thus 
a contract, certainly a duubt arises whether such was the 
intention, and “ if a doubt arise as to the intent of the Leg- 
islature that doubt must be solved in favor of the State.” 
The Delaware Railroad Tax, 18 Wall., 206, 226. 

As to any claim of exemption upon any other than the 
technical ground that the charter is a coritract, the court’s 
attention is invited to the language of the Supreme Court 
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of Wisconsin in Whiting vs. Sheboygan, &c., Railroad Com- 
pany, 25 Wisconsin, 167. 

It seems clear then— 

1st. That the exemption, if intended as a contract, was 
without constitutional authority and void. 2d. That it 
cannot be presumed that it was intended as a eontract, and 
therefore if it had any validity it was a favor granted by 
reason and upon motives of public policy, which the people, 
in convention in 1868 or by subsequent Legislatures, could 
withdraw. 

These questions not having been raised by preceding Tax 
Collectors who have brought the question of exemption 
before this court, the court heretofore has not been called 
upon to consider them. 

The State itself, through its Legislature and Executive, 
in behalf of the people of the whole State crying out 
against the burdens of taxation, now, as it has a right and 
as it is its duty, raises and insists upon the questions which 
seer fatal to all claims of exemption on the part of the 
several railroad companies from their proper share of the 
burdens of State and county government. 

We insist that the property of the Alabama and Florida 
Railroad Company even was not constitutionally exempt ; 
that if constitutionally exempt it was not by contract, and 
that since the Constitution of 1868 the Alabama and Flor- 
ida Railroad Company could not claim any exemption from 
taxation. 

But if driven from this seemingly impregnable position, 
if the Alabama and Florida Railroad Company could claim 
the exemption, the complainant here cannot. In consider- 
ing this point the State is not unmindful ot the language 
of this court in Sullivan vs. Gonzalez, but that case came 
before the court very differently from this. Gonzalez had 
no warrant to raise the questions raised here; that case 
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rested solely upon demurrer, and Gonzalez. by his de- 
murrer and otherwise, admitted much that the State now 
denies. That case was decided at a time when the Supreme 
Court of the United States seemed, more than it now is, in- 
clined in the direction which this court felt constrained to 
follow. This court was following what then seemed the 
bent of the Supreme Court of the United States, the final 
arbiter of all questions of exemption by virtue of legisla- 
tive contract ; that such was the inducement to this court’s 
decision in that case, and the decision in Atlantic and Gulf 
Railroad Company vs. Allen we see from the language used 
by this court in the latter case (p. 663, 15 Fla.,) not unlike 
the language of the Chief-Justice and Justices Field and 
Miller in Washingtor University vs. Rouse, 8 Wal., 441. 
The inclination of the Supreme Court of the United States 
has evidently changed and is changing, and that court is 
less “ quick to discover a contract: that may be protected,” 
and less “ slow to perceive that what are claimed to be con- 
tracts are not so, by reason of the want of authority in 
those who profess to bind others.” (8 Wal., 442.) As 
marked instances see Morgan vs. Louisiana, 3 Otto, 217; 
R. R. Cos. vs. Gaines, 7 Otto, 607, 711; East Tenn. V. & 
G. R. Co. vs. Hamblin County, 12 Otto, 273 ; and still more 
recent case of Wilson vs. Gaines, cited infra. 

The exemption here claimed depends upon legislative 
language almost literally and in substance identical with 
the language in a case recently before the Supreme Court 
of the United States from Tennessee. 

Compare the language— 

The Tennessee case: The capital stock of said company 
shall be forever exempt from taxation, and the road, with 
all its fixtures and appurtenances, including work-shops, 
ware-houses and vehicles of transportation, shall be exempt 
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from taxation for the period of twenty years from the com- 
pletion of the road, and no longer. 

This case: The capital stock of any railroad company 
accepting the provisions of this act shall be torever exempt 
from taxation ; and the roads, their fixtures and appurte- 
nances, including work-shops, ware-houses, vehicles and 
property of every description needed for the transportation 
of freight and passengers or for the repair and maintenance 
of the roads, shall be exempt from taxation while the roads 
are under construction, and for the period of thirty-five 
years from their completion. 

A holder of the property under a foreclosure sale and 
sundry mesne conveyances, as in this case, claimed the 
benefit of this exemption. The Supreme Court of Tennes- 
see denied the claim, holding that the privilege of exemption 
was not one that passed from the original company to the 
then holder ; and the Supreme Court of the United States 
hold that the original company’s “ immunity from taxation 
was a personal privilege, and not transferable except with 
the consent or under the authority of the Legislature which 
granted the exemption, or some succeeding Legislature ; 
and that such exemption does not necessarily attach to or 
run with the property after it passes from the owner in 
whose favor the exemption was granted.” (Wilson vs. 
Gaines, 13 Otto, 417, 421.) The court evidently construing 
the language as meaning “the capital stock of the said 
company shall be forever exempt from taxation, and the 
road,” &c., (of said company.) 

It will be seen that in the Tennessee case, as in this, there 
figured an internal improvement system. That case was 
much stronger against the State than this, inasmuch as in 
that there was what could not exist under the Constitution 
of 1868, a pretence of legislative assent to transfer of ex- 
emption. 
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In the case of New Jersey vs. Wilson, 17 Cranch, 164, 
the property was real estate and immovable, and it was 
easy for the Legislature to intend that the exemption should 
attach to it, and its intention could be made effectual; but 
in the case of Morgan vs. Louisiana the Supreme Court of 
the United States dispel any presumption of such legisla- 
tive intention in the case of property like the property of 
the Alabama and Florida Railroad Company. 3 Otto, 217. 

I find no recent case in which the Supreme Court of the 
United States have held otherwise than that the exemption 
from taxation of railroad property is a “ personal privilege 
of the corporation to which it was granted, and does not 
pass to the purchaser of the railroad, or to mortgagees who 
become the owners by a foreclosure.” Though I find many 
eases in which it is held that “the Legislature may, wnless 
restricted by the State Constitution, allow the transfer of the 
exemption to a new corporation which succeeds to the 
property of the exempted.” Pierce on™ Railroads, New 
Edition of 1881, p. 486. 

This legislative allowance of transfer must of course rest 
upon the same grounds as to authority and consideration 
asa new grant; and no argument is necessary to show that 
under the Constitution of 1868 the Legislature of Florida 
is so “ restricted ” that it could not “allow ” such transfer. 

For, by allowing such transfer, it would as effectually 
“ frustrate” and “ disappoint ” the purpose of that Consti- 
tution (which purpose is indisputably that all railroad prop- 
erty in the State shall be taxed) as it would by an attempt 
to create or grant anew exemption. So if it could be held 
that the Constitution of 1839-45 authorized the granting 
of the exemption, it certainly cannot be claimed that the 
Constitution of 1868 does not restrict the Legislature from 
perpetuating the exemption by allowing the transfer thereof 
to a new corporation which succeeds to the property of the 




















JUNE TERM, 1882. 








Palmes v. The L. & N. R. R. Co.—Argument of Counsel. 


—_——_ 








exempted one. There is no claim of legislative allowance 
of transfer of exemption to the complainant in the case at 
bar, and no such allowance could have been constitutionally 
made since 1868 to any of the corporations which have pre- 
ceded complainant as purchasers of the property of the 
exempted corporation. 

However the provision for uniform system of taxation 
in old Constitution may be construed, that the necessary 
legislative authority for the transmission of any exemption 
from the Alabama and Florida Railroad Company to its 
successors, and through them to the Kentucky corporation, 
cannot be sought under the present Constitution is clear. 
Trask vs. Maguire, 18 Wal., 391; 7 Otto, cited supra, 
709-10. 

How the franchises, privileges and immunities by Florida 
Legislatures entrusted to a Florida railroad corporation 
could, by execution, foreclosure and private sale, become a 
trust in the hands of a Kentucky corporation, is a problem 
difficult to solve. 

If we admit that a franchise could be thus transmitted, 
by what legal mode of conveyance, other than by author- 
ized legislative allowance or grant, could an immunity, an 
exemption be transferred ? 

If the exemption attached to the property itself as to 
the lands in the New Jersey case, “ which may well be re- 
ferred to as an ercise of the treaty-making power,” (19 
Mich., cited supra,) then, when during the war that prop- 
erty moved into Alabama, (where it in fact did go and 
stay,) the exemption went with it ; and there the over-bur- 
dened tax-payers of Florida pray it may stay and never re- 
turn to curse us with the discontent and dissatisfaction en- 
gendered by the feeling that an increased weight is im- 
posed upon every citizen to relieve from any burden an 
affluent foreign corporation. 
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The people of Florida, feeling the great hardship and 
inequality wrought by the exemption of these railroad cor. 
porations from their proper share of the burdens of govern. 
ment, their Legislature and their Executive appeal to this, 
their own court, for such an adjudication as will either 
aftord them relief or enable the questions involved to be 
submitted to the Supreme Court of the United States for 
final arbitrament. 

The complainant claims that there is here an irrepealable 
contract, and that it enures to its benefit. This the people 
of Florida have most solemnly denied in their Constitution 
of 1868 and by every department of their government ex- 
cept this honorable court. A very able Judge of the 
United States Circuit Court, now upon the Supreme Bench, 
has once adjudged the question in favor of the State as to 
this very railroad. Is there not in all this (if nothing in 
the argument and authorities here submitted) something 
that does or should create in the mind of this court a doubt, 
of which it must give the State the benefit ? 

By doing so neither the complainant nor the other cor- 
porations claiming similar exemption will be in anywise 
prejudiced, for if there be such a contract its protection is 
peculiarly the prerogative of the Supreme Court of the 
United States. Only by this court’s decision for the State 
—pro forma though it be considered—can all possibility of 
ultimate wrong be avoided and right be finally determined. 
Even before that final tribunal the least doubt would solve 
this matter so vital to the welfare of Florida in favor of 
Florida. 18 Wal., cited supra, 226. 

This honorable court has the power to prevent the ques- 
tion from reaching that final appellate jurisdiction ; but is 
there not danger that by the exercise of that power it may 
be the possible instrument of perpetuating what the people 
of Florida claim (and are ready to aver and prove before 
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that fina] arbiter) to be, not a forever binding contract by 
which duly empowered agents have bartered away a sov- 
ereign attribute to be passed from hand to hand like an 
ordinary chattel, without let or hindrance of the State, 
and finally to be held and enjoyed by a foreign corporation ; 
but an unrighteous inequality, the offspring of legislative 
usurpation, maintained by a selfish and soulless disregard 
of that great principle which has been embodied in every 
Florida Constitution—that the burden of taxation shall be 
equally and uniformly imposed upon all who enjoy the 
protection of the government. 


John W. Malone on same side. 


A corporation created under the laws of Florida since 
the adoption of the Constitution of 1868 for any purpose 
other than religious, educational or charitable, cannot obtain 
immunity or exemption upon any of its property. Sec. 
24, Article 16, Constitution of 1868. 

Such corporation, upon accepting its charter with full 
knowledge that the organic law which authorizes its crea- 
tion at the same time declares that its property shall be 
subject to taxation, thereby assents to its property being 
taxed. 

Indeed, one of the terms under which such corporation 
was created and granted franchises, or, to put it more accu- 
rately, “one of the stipulations of the contract between 
such corporation and the State of Florida,” was that the 
property which it might acquire should be subject to taxa- 
tion, and thus contribute to the support of the government 
which created it. Therefore, when the property of the 
Alabama and Florida Railroad Company, which was im- 
pressed with an immunity or exemption from taxation un- 
der the 18th Section of the Internal Improvement Act, was 
acquired by the Pensacola and Louisville Railroad Com- 
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pany, a corporation created under and by virtue of the 
Constitution and laws of the State of Florida of 1868, it 
became eo instanti subject to taxation with the assent of 
said company. 

The statute, therefore, which imposed a tax upon said 
property after it was acquired by the Pensacola and Louis- 
ville Railroad Company or its successor, the Pensacola Rail- 
road Company, with the assent of said companies, did not im- 
pair the obligation of a contract or contravene any constitu- 
tional limitation, and such assent may be either expressed 
or implied. Mobile & M. R. Co. vs. Steiner, 61 Ala., 559; V. 
C. R. Co. vs. V. C. R. Co., 34 Vt., 51; Lanman vs. L. V. 
R. Co., 30 Pen. St.,42; Sneed vs. I. P. C. Co., 11 Ind., 104; 
47 Maine, 34. 

The Louisville and Nashville Railroad Company acquired 
this property from the Pensacola Railroad Company with 
notice that it was subject to taxation with the assent of 
said Pensacola Railroad Company, and are bound by such 
assent. 


G. A. Stanley for Appellee. 


The appellee (the complainant below) rests its claim to 
exemption from taxation on the following grounds: 

Ist. By the 4th Section of the Internal Improvement 
Act of 14th December, 1855, a road leading from Pensacola 
to the State line, in the direction of Montgomery, was de- 
clared a proper improvement to be aided by the Internal 
Improvement Fund. 

The Alabama and Florida Railroad Company undertook 
to build this line of railroad, and on the 12th of March, 
1856, notified the Board of Internal Improvement of the 
acceptance of the provisions of the Internal Improvement 
Act, and afterwards completed its road in accordance with 
the provisions of said act. 
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This line of railroad, by several mesne conveyances, which 
are set forth in the bill and exhibits attached, became the 
property of the appellee. 

It is upon this line of railroad and the property connected 
therewith that the tax is levied, the collection of which ap- 
: pellee seeks to restrain. 

Appellee contends that the exemption from taxation 
passed as an incident attached to the property. Gonzalez 
vs. Sullivan, 16 Fla., 791. 

2d. But appellant contends that the 18th Section of the 
Internal Improvement Act of January 6, 1855, is uncon- , 
stitutional. This question has been so often before the 
courts that it is no longer debatable. Atlantic and Gulf 
R. R. Co. vs. Allen, 15 Fla., 687; Gonzalez vs. Sullivan, 16 
Fla., 791. 

3d. [t is also claimed by the appellant that the exemp- 
tion is gratuitous, and did not preclude the people from 
subjecting the property to the same burdens as are imposed 
on other corporations. It is not true that the exempiion 
from taxation was gratuitous. It was one of the terms of the 
contract between the Alabama and Florida Railroad Com- 
pany and the State ; and when said company had completed 
its road the exemption could not be withdrawn by the 
State. Wilmington Railroad vs. Reid, 13 Wallace, 266 ; 
Atlantic and Gulf R. R. Co. vs. Allen, 15 Fla., 637. 

4th. The appellant further insists that even if the property 
was exempt from taxation as the property of the Alabama 
and Florida Railroad Company, such exemption did not 
pass to the appellee. In this connection it is only necessary 
to consider whether the property has passed to the appellee. 
The appellant cannot deny that it is the property of the 
appellee, for he claims to hold it liable for taxes as appel- 
lee’s property. The Pensacola and Louisville Railroad 
Company was empowered to sell the property to any rail- 
17 
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road company in or out of the State. Acts of 1872, p. 85. 
The Pensacola Railroad Company succeeded to all the 
rights, privileges, franchises and immunities of the Pensa- 
cola and Louisville Railroad Company. Acts of 1877, p. 
130. 
The right to exemption from taxation passed with the 
property to the appellee. Gonzalez vs. Sullivan, 16 Fla., 791. 
5th. But appellant alleges that the property on which 
the taxes are sought to be collected, except a small part of 
the right of way and a portion of the road-bed, are not the 
same property which was the property of the Alabama and 
*Florida Railroad Company. 

This denial is evasive, and does not meet the allegations 
of the bill. The bill and exhibits show that the line of 
railroad formerly owned by the Alabama and Florida Rail- 
road Company has passed to the appellee. It is alleged in 
the bill, and not denied by the answer, that it is on this 
line of railroad, and the property connected therewith, that 
the taxes are assessed, the collection of which are sought 
to be restrained. The exemption is claimed as incident to 
this road. 

6th. Appellant further insists that the temporary injunc- 
tion was improperly granted, because all the material alle- 
gations of the bill are denied by the answer. 

It will be seen by examining the answer that it contains 
no direct denial of any matter of fact contained in the bill. 
The appellant demands proof of notice of acceptance of 
the provisions of the Internal Improvement Act given to 
the Board of Trustees by the Alabama and Florida Rail- 
road Company ; also that the road was constructed in ac- 
cordance with the requirements of the Interna] Improve- 
ment Act. The bill alleges that all this was done, and in 
the absence of any denial this is sufficient. The appellant 
alleges that the property on which the taxes are sought to 
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be collected is not the same property which was the prop- 
erty of the Alabamaand Florida Railroad Company. This 
is evasive, and does not meet the allegations of the bill. 
All the other allegations contained in appellant’s answer 
are conclusions of law, and would be proper on demurrer, 

7th. Appellant further insists that appellee has no remedy 
in equity. The interposition of courts of equity in cases of 
this kind by injunction would seem to be too well estab- 
lished to be questioned. 

“And it may be laid down as the established doctrine of 
the courts that the attempted enforcement of a tax against 
property which has been exempted by proper legislative 
authority from the burdens of taxation, constitutes a griev- 
ance of so irreparable nature as to merit preventive relief 
by injunction.” 1 High on Injunctions, Sec. 530; Ill. Cen. 
R. R. Co. vs. County of McLean, 17 IIl., 291; Mobile & 
Girard R. R. Co. vs. Peebles, 47 Ala., 317; Miss. River R. 
R. Co. vs. Morriss, 13 Kan., 302. 

8th. Appellant claims that the injunction should not 
have been granted, because the bill was not sworn to. 

While it is usual to grant an injunction only upon a bill 
duly verified, the oath may be dispensed with it the confi- 
dence of the court can be otherwise obtained. 

“ Thus, documentary evidence establishing complainant’s 
equities and right to relief will suffice to warrant the court 
in granting an injunction, and such may be presented by 
properly verified copies of private instruments, or of rec- 
ords, where such is the appropriate mode of proof.” 2 
High on Injunctions, See. 1572 ; Negro Charles vs. Sheriff, 
12 Md., 274; Youngblood vs. Schamp, 2 McCartey, 42 ; 
Nusbaum vs. Stein, 12 Md., 315; 3 Bland’s Ch., 125. 

The appellant’s title is shown by the exhibits attached to 
the bill, and for the purpose of a preliminary injunction, 
at least, the equities are sufficiently clear to entitle appellee 
to the relief asked. 
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The granting of an injunction is a matter of sound judi- 
cial discretion. 

Where the danger or injury is of a character which can- 
not be easily remedied if the injunction is refused, and 
there is no denial that the act is contemplated, the tempo- 
rary injunction will be granted, unless the case made by 
the bill is satisfactorily refuted by the defendant. U.§, 
vs. Duluth, 1 Dillon, 469. 

9th. Appellee insists that the injunction was properly 
granted. 

The action of the court below should not be reversed, 
unless it appears that there was an abuse of judicial discre- 
tion. 2 High on Injunctions, Sec. 1696 ; DeGodey vs. Go- 
dey, 39 Cal., 157; Coolot vs. Cemt. Pac. R. R. Co., 52 Cal., 
65; Bonaud vs. Genesi, 42 Ga., 639; Nevin vs. Printup, 
59 Ga., 830; 3 Bland’s Ch., 125. 

If the present proceeding were a motion for a dissolution 
of the injunction upon the answer it could not prevail, be- 
cause none of the matters of fact on which appellee’s right 
to relief depends are denied in the answer. 

The granting and continuing of injunctions rests in the 
discretion of the court, to be governed by the nature and 
circumstances.of the case. Carter vs. Bennett, 6 Fla., 214; 
Allen vs. Hawley, Id., 142. 

On a motion to dissolve everything is to be presumed 
against the defendant in respect to every matter which he 
could answer directly and has not answered. The court 
will look to such facts of the answer only as are responsive 
to the bill. See Yonge vs. McCormick, 6 Fla., 368, and 
authorities there cited. 

These are adjudications upon motion to dissolve, but it 
is not perceived that substantial difference exists between 
it and the case of a motion or application for an injunction 
after answer. Yonge & Bryan vs. McCormick, 6 Fla., 368 ; 
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see also Plipper vs. Knaffle, 2 Tenn. Ch., 238; Owen vs. 
Brien, 2 Tenn. Ch., 295; Nash. Bk. vs. Meyer, 3 Tenn. 
Ch., 238. 

The above rule should be observed when the appeal, as 
in this case, is from an order granting an interlocutory in- 
junction. 

The court below committed no error, and its decree 
should be affirmed. 


(as~ The act of 1877, referred toin brief of Mr. Stanley, 
provides as follows: “ That the said Pensacola Railroad 
Company be and itis hereby authorized and empowered to 
acquire by purchase and assignment all the property, rights, 
franchises, privileges and immunities of the Pensacola and 
Louisville Railroad Company, a corporation created by an 
act of the General Assembly of the State, approved July 
16, A. D. 1868, whether the same were acquired under the 
laws of the States of Florida or Alabama or the laws of 
the United States, or as the assignee and successor of the 
Alabama and Florida Railroad Company; and upon com- 
pletion of the said purchase and assignment the said Pen- 
sacola Railroad Company shall be deemed in law and equity 
to be fully invested with and entitled to all the said property, 
rights, franchises, privileges and immunitie’ of said Pen- 
sacola and Louisville Railroad Company, as though the 
same were originally granted to or acquired by ‘the said 
Pensacola Railroad Company.”—ReEporTER. | 


Mr. Justice Westcott delivered the opinion of the 
court. 


The material question involved in this case, the one 
which the State and the Louisville and Nashville Railroad 
Company ask consideration of here, is whether the line of 
railway extending from Pensacola bay to the north line of 
the State of Florida, leading in the direction of Montgom- 
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ery, Ala., its fixtures and appurtenances and property of 
every description, is exempt from taxation for the period of 
thirty-five years from its completion. This question was 
involved in the case of Gonzalez vs. Sullivan, 16 Fla., 791, 
and with the lights then before us we held that it was. 
After careful investigation we there held that the exemp- 
tion allowed under the 18th Section of the Internal Im- 
provement Act was not a privilege or immunity granted 
to the corporation originally owning the road, but a privil- 
ege annexed by the terms which created it, and the circum- 
stances under which it was made, to the road and property 
appurtenant thereto, as distinct from a franchise privilege 
or right restricted in its beneficial operation to the corpora- 
tion which claimed to own the road. We held that it was 
not a privilege or immunity appurtenant only to the then 
ownership of the road, but that the immunity attached to 
the road, at the time it was made a part of the “ system” 
of internal improvements of this State, and that in order to 
complete the system, and encourage any corporation own- 
ing the road to construct it, an exemption of the property 
for thirty-five years after completion was intended by the 
Legislature. We held that the exemption attached to the 
rem ; that such exemption vested in contract followed the 
property ; that a subsequent levy and collection of taxes 
would impair the obligation of the contract ; and that in 
obedience to the limitation of the Constitution of the Uni- 
ted States, upon the power of the State in that behalf, the 
collection of a tax upon the road and its appurtenances 
should be enjoined. As the matter was then presented this 
was our conclusion. Wecannot state more clearly the rea- 
sons given for that conclusion then than they are stated in 
the case referred to, and we refer to that case for the basis 
of our then views to the effect stated. The question, as we 
conceived it to be, was whether it was an immunity from 
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taxation attached to the property, believing, as we did, 
that it would make no difference as to the character of the 
party in whose favor it was to operate. 

This case is now presented to us under circumstances in 
some respects unlike those brought to our attention in the 
case of Gonzalez vs. Sullivan. It is insisted : 

First. That the 18th Section of the Internal Improve- 
ment Act, which grants the immunity from taxation, was 
in conflict with the constitutional limitations upon legisla- 
tive power then existing under the Constitution of this State 
in the matters of taxation and the amendment of charters 
of corporations. 

Second. That since the decision of this court in the case 
stated, the Supreme Court of the United States has ex- 
pressed views in conflict with our conclusion in that case, 
and that in deference to that court, the admitted final juris- 
diction to determine questions connected with the matter 
of the obligation of contracts, this court should follow that 
decision. In addition to this, it is insisted that this case is 
here at the instance of the legislative and executive depart- 
ments of the State government, and that, by their action, 
they have affirmed that this road and its appurtenances are 
subject to taxation. 

To the first question : 

The provisions of the Constitution of 1839 of this State in 
reference to this subject were as follows: 

Section 2, Article XI.—“ A liberal system of internal Im- 
provements being essential to the development of the re- 
sources of the country shall be encouraged by the govern- 
ment of this State, and it shall be the duty of the General 
Assembly, as soon as practicable, to ascertain by law proper 
objects of improvement in relation to roads, canals and navi- 
gable streams and to provide for a suitable application of 
such funds as may be appropriated for such improve- 
ments.” 
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Section 2, Article XITI.—** The General Assembly shall 
pass no act of incorporation or make any alteration therein 
unless with the assent of at least two-thirds of each House, 
and unless public notice in one or more newspapers in the 
State shall have been given for at least three months imme- 
diately preceding the session at which the same may be ap- 
plied for.” 

Section 13, Article XIII.—* The General] Assembly shall 
not pledge the faith and credit of the State in aid of any 
corporation whatsoever.” 

Section 1, Article VIII.—* The General Assembly shall 
devise and adopt a system of revenue having regard to an 
equal and uniform mode of taxation to be general through- 
out the State.” 

By reference to the charter of the corporation owning this 
road at the time it accepted the provisions of the Internal 
Improvement Act of January 6, 1855, Chapter 610, Laws 
of Florida, and to the Internal Improvement Law, it will 
be seen that the latter act operated to amend the charter in 
many material respects. We think it, therefore, by no 
means clear, looking alone to the restrictions contained in 
Section 2 of Article XIII. of the Constitution, that the In- 
ternal Improvement Act was constitutional so far as it pro- 
posed to amend the charters of the several corporations ac- 
cepting its provisions. When, however, this clause, Section 
2, Article XIII., is construed with Section 2, Article XL, 
we think there can be no doubt of the constitutionality of 
the Internal Improvement Act so far as this matter is con- 
cerned. By that clause (Section 2, Article XI.,) it is made 
the “ duty of the General Assembly, as soon as practicable, 
to ascertain by law proper objects of improvement in rela- 

tion to roads, canals and navigable streams,” and the govern- 
ment of the State is directed to encourage a liberal system 
of such improvements. Such improvements are equally ac- 
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complished through the instrumentality of corporations 
having the franchises to operate such roads, to collect tolls 
and the other franchises usually granted by the State to cor- 
porations of this character. At the time when the General 
Assembly proposed to inaugurate this system and obey the 
command of the Constitution, the right to construct the 
roads which it was proposed to embrace within the system 
had been given to several corporations. A very proper, 
perhaps the best, method of discharging the duty was to 
aid these corporations in constructing these roads, and if 
the Legislature was prohibited from using this method on 
account of the provisions of Section 2, Article XII., of the 
Constitution, it is clear that the discharge of its duty so far 
as the use of this method was concerned would have been 
controlled by the discretion of the corporations owning 
them. In other words, the Legislature could not have car- 
ried out its plain duty under the Constitution unless and 
until these corporations gave this notice. And as the no- 
tice required must, as a matter of course, indicate the na- 
ture of the amendments desired, it would result that the 
Legislature could have devised only such a system, and ex- 
tended only such aid, as the corporations themselves “ ap- 
plied for.” No such limitation or condition was attached 
by the Constitution to the carrying out of this great public 
duty and trust by the State. It was not intended that the 
State was to be thus limited in its powers by the discretion 
of corporations. 

The one clause here, Section 2, Article XI., contemplated 
legislation as general in its operation and character as to 
the corporations embraced within it as the system devised, 
measured by its comprehensiveness and necessities, required. 
As to such legislation no notice was required. The other 
clause, Section 2, Article XIII., contemplated amendments 
desired by a particular corporation in matters concerning its 
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relations to its stockholders and the people, disconnected 
from such legislation as was materially connected with and 
concerned the general system which it was the duty of the 
State to inaugurate and encourage. 

Again, if the Internal Improvement Act in the matter 
of exemption from taxation is in conflict with the limita- 
tion contained in this clause of the Constitution, then that 
act, so far as it is the source of power to the railroad compa- 
nies to issue what are known as Internal Improvement 
Bonds, is likewise within such limitation. Every department 
of the State government for over twenty years has recog- 
nized the constitutionality of these bonds. The highest 
courts of the State and Federal governments have passed 
judgments based upon a like view, and millions of money 
have changed hands in the same manner. All this is at 
least very suggestive of the conclusions that no one has se- 
riously entertained the view that these bonds were w/tra vi- 
res the corporations issuing them. In no adjudicated case 
do we find the question even raised. Of section 13, Article 
XIII., which is not insisted upon here by the State as such 
limitation upon the power of the Legislature as prevented 
it from granting the exemption from taxation, here ques- 
tioned, we say nothing by way of argument, as it is very 
evident that it has nothing to do with the question. 

This brings us to the consideration of Section 1, Article 
VIIL., of the Constitution. It is: “ That the General As- 
sembly shall devise and adopt a system of revenue, having 
regard to an equal and uniform mode of taxation, to be 
general throughout the State.” 

A statement of the constitutional provisions of the seve- 
ral States in reference to the subject of taxation, and the 
decisions of their courts as to the matter of exemptions 
thereunder, will aid us in stating the rule upon the subject 
under our own: 
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Wisconsin—* The rule of taxation shall be uniform and 
taxes shall be levied upon such property as the Legislature 
shall prescribe.” Section 1, Article VIII., Constitution of 
1848, admitted in Knowlton vs. Supervisors of Rock County, 
9 Wisconsin, 424, that there might be an absolute exemption, 
and held that property cannot be classified and taxed as 
classed by different rules. Held also in The Attorney-Gen- 
eral vs. The Winnebago Lake and Fox River Plank Road 
Company, 11 Wisconsin, 35, that an act of the Legislature 
commuting all taxes upon plank and railroad companies 
for one per cent. upon earnings was unconstitutional, but 
admitted the right toexempt absolutely. See Gilman vs. 
The City of Sheboygan, 1 Black, U. S., 514, where the 
Wisconsin cases are collected. 

Missouri—“ All property subject to taxation in this State 
shall be taxed in proportion to its value.” Held, in Hamil- 
ton and Treat vs. St. Louis County Court, 15 Mo., 1, that 
the Constitution is mandatory upon the Legislature when 
exercising the taxing power; that “what property shall 
be subject to taxation is left to their discretion, but when 
they have selected the subjects, the rule for assessing the 
tax is in proportion to the value of the property.” 

Illinois—The early Constitution of this State provided 
that “the mode of levying a tax shall be by valuation, so 
that every person shall pay a tax in proportion to the value 
of the property he or she has in his or her possession.” 
Held, in State Bank of Illinois vs. The People, 4 Scam- 
mon, 303, that the lands and other property of the State 
Bank of Illinois might be exempted from all taxes. -The 
statute sustained, authorized commutation of all taxes for 
one-half per cent. on the amount of all capital stock annu- 
ally paidin. ‘* 

Kansas—“ The Legislature shall provide for a uniform 
and equal rate of assessment and taxation; but all property 
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used exclusively for State, county, municipal, literary, edu- 
cational, scientific, religious, benevolent and charitable pur- 
poses, and personal property to the amouut of at least two 
hundred dollars for each family, shall be exempt from taxa- 
tion.” Considering the question whether the Legislature 
could legally exempt any property from taxation other 
than that expressly named in the Constitution, the Su- 
preme Court of that State, in Frances, Treas., vs. A. T. and 
S. F. Railroad Co., 19 Kan.,310,says: “ There is, in terms, 
no prohibition in such exemption, and as to personal prop- 
erty, the language of the Constitution seems to imply the 
existence of a power to exempt.” It says: “ All property 
used, * * * and personal property to the amount of, 
at least, two hundred dollars for each family, shall be ex- 
empted from taxation.” The court, after calling attention 
to the provisions of the Constitutions of Arkansas, 1868 ; 
Illinois, 1870; Louisiana, 1868 ; Minnesota, 1857; Missis- 
sippi, 1868; Missouri, 1865; North Carolina, 1868; Ten- 
nessee, 1870; Virginia, 1870; says: “In all these provis- 
ions will be noticed either an express direction to tax all 
property, or an express prohibition on exempting any other 
than certain specified property. Our Constitution contains 
neither. Does it mean the same without, as those do with? 
The positive language of these several sections, sustains, if 
it does not compel, the positive assertions of tlre various 
decisions cited by counsel.” These decisions held that the 
Constitution prohibited exemptions. 

Mississippi — Section 13, Article XII., Constitution — 
“The property of all corporations, for pecuniary profits, shall 
be subject to taxation the same as that of individuals.” 
Section 20, Article XII., Constitution—* Taxation shall be 
equal and uniform throughout the State. All property 
shall be taxed in proportion to its value, to be ascertained 
as directed by law.” In the case of the Mississippi Mills 
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1- Company vs. W. W. Cook, Tax Collector, 56 Miss., 41, the 
r Supreme Court of that State held that the requirement is 
0 not that the property of all corporations, for pecuniary 
\- profits, shall be swhjected to taxation, but that it shall be 


subject, that is, liable to taxation. That the Legislature 

may exempt property of a particular class, whether the 
‘ owners be corporations or natural persons; but such prop- 
l erty could not be placed beyond the taxing power. That 
; the words “all property shall be taxed in proportion to its 
; value,” do not require that all property shall be taxed and 
deny to the Legislature the right to exempt any. That the 
Legislature may exempt property of a certain class, or 
. property used for a certain purpose. 

Alabama—Section 1, Article XITI.—* Corporations may 
be formed under general laws, but shall not be created by 
special act except for municipal purposes. All general 
laws and special acts passed pursuant to this section may 
be altered, amended or repealed.” 

Section 4, Article XIII.—* The property of corporations 
now existing, or hereafter created, shall forever be subject 
to taxation the same as property of individuals, except 
corporations for educational and charitable purposes.” 

In the case of The Mayor of Mobile vs. Stonewall Insur- 
ance Company, 53 Ala., 580, it was held that it was not 
competent for the General Assembly, in the imposition of 
taxes, to distinguish or discriminate in favor of corporate 
property subject to taxation, and that if property of a 
particular kind is subject to taxation and owned by a cor- 
poration, it must bear the rate of taxation imposed on 
individuals. This decision, and the case of The City of 
Davenport vs. The C. R. I. & P. R. R. Co., 38 Iowa 6438, 
seem to conflict to some extent with the case cited from 
Mississippi, 

Illinois—* The General Assembly shall provide for levy- 
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ing a tax by valuation so that every person and corpora- 
tion shall pay a tax in proportion to the value of his or 
her property. * * * But the General Assembly shall 
have power to tax peddlers, auctioneers, * * * and 
persons using or exercising franchises and privileges in 
such manner as they shall from time to time direct.” “The 
specifications of the objects and subjects of taxation shall 
not deprive the General Assembly of the power to require 
other objects or subjects to be taxed in such manner as may 
be consistent with the principles of taxation fixed in this 
Constitution.” Held, in the Illinois Central Railroad Com- 
pany vs. The County of McLean, 17 III., 291, that “it was 
within the constitutional power of the Legislature to com- 
mute the general rate of taxation for a fixed sum,” and 
that “ the provisions in the charter of the Illinois Central 
Railroad Company, exempting its property from taxation 
upon the payment of a certain proportion of its earnings, 
are constitutional.” To the same effect see Hunsacker, 
Sheriff, vs. Wright, 30 IIl., 146. See also Chicago vs. Shel- 
don, 9 Wall., 55. 

Arkansas —‘“ All property subject to taxation shali be 
taxed according to its value, that value to be ascertained 
in such manner as the General Assembly shall direct, mak- 
ing the same equal and uniform throughout the State. No 
one species of property from which a tax may be collected 
shall be taxed higher than another species of equal value.” 
In Pike vs. The State, 5 Ark., 205, it was held that “ prop- 
erty of every character and description upon which a State 
tax may be levied must be taxed in proportion to its real 
and true value; and no portion of any distinct genus or 
species of property on which such tax is imposed can ever 
be exempt from it.” The doctrine of the last clause was 
overruled in The State of Arkansas vs. County Court of 
Crittenden county, 19 Ark., 368. The court say, “ We de- 
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clare the true rule of construction to be that the Legisla- 
ture has the power, under the Constitution, to select the 
objects of taxation, and upon the exercise of this power 
there is no constitutional restriction. When the Legisla- 
ture has selecte1 the objects, then restrictions attach as to 
the imposition of taxes upon them, and the end intended 
to be accomplished is equality and uniformity in the taxa- 
tion of all property taxed throughout the State, and not 
equality and uniformity throughout the State as to the 
whole of each or any particular species of property from 
which objects of taxation may have been selected. The re- 
strictions relate to the valuation of the property taxed, and 
to the rate of taxation imposed. They require all the 
property selected for taxation to be taxed according to its 
value, and that the rate of taxation shall not be higher upon 
the property of one tax-payer than upon that of another, 
no matter whether the property be of the same or different 
species.” The court then allude to the fact that a number 
of named exemptions have existed under statutes ever since 
the adoption of the Constitution! In the late Constitutions 
of Arkansas, in the Constitution of California in force in 
1868, and in the Constitution of Ohio in force in 1856, the 
provisions upon the subject of taxation require, in terms; 
the taxation of a// property and the power of the Legisla- 
ture to exempt is denied. Fletcher vs. Oliver, Sheriff, 25 
Ark., 293; People vs. McCreery, 34 Cal., 435; Exchange 
Bank of Columbus vs. Hines, 3 Ohio State, 16. 
Louisiana—* Taxation shall be equal and uniform 
throughout the State. All property shall be taxed in pro- 
portion to its value to be ascertained as directed by law. 
The General Assembly shall have power to exempt from 
taxation property actually used for church, school or chari- 
table purposes,” etc. In Mr. and Mrs. Lefranc vs. City of 
New Orleans, 27 La. An., 189, held that this excludes the 
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power to exempt beyond the named exemptions. In City 
of New Orleans vs. Fourchy, 30 La. An., 913, an exemption 
from taxation of $500 worth of household furniture and an 
exemption of $1,000 of income were sustained. It cannot 
be a matter of surprise that two members of the court dis- 
sented. 

With these decisions before us there is little difficulty in 
giving the rule of exemptions as existing under our Consti- 
tution. The Legislature has full power here over the sub- 
ject of taxation. It is directed to devise and adopt a sys- 
tem of revenue, and in doing so nothing is required of it 
except that regard shall be had to an equal and uniform 
mode of taxation to be general throughout the State. 
There is no provision directing all property to be taxed 
or limiting the power of the Legislature in the matter of 
exemptions. As to the property made the subject of taxa- 
tion, the requirement of uniformity prevents the adoption 
of different and irreconcilable methods as applicable to the 
same class or kind of property, and the requirement of 
equality prohibits taxing property of equal value at differ- 
ent rates. This we conceive to be the rule deduced from 
the Constitution. We think the language quoted from the 
case of The State of Arkansas vs. County Court of Critten- 
den County, 19 Ark., 368, gives the rule in this State. 
We cannot better express what is there said and quoted in 
this opinion, and we adopt it. 

We must confess that we cannot appreciate what may be 
called the classification exemption cases. As an elemen- 
tary proposition, a house owned by a corporation is as 
much the subject of taxation as a house owned by an indi- 
vidual. It is the same kind and species of property, no 
matter who owns it, and we cannot see how the Legisla- 
ture, when the rule it is to prescribe is to be equal and uni- 
form, can exempt it for the reason that it is used for one 
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purpose or by one owner rather than another. If exempted 
it must result from the admitted power to exempt the prop- 
erty as property not because of the character of ownership. 
It may be true that ownership and use may prompt the 
legislative action and may be made the method of identifi- 
cation of the subject-matter of the exemption, but the 
power is not controlled or modified by the nature of the 
subject upon which it acts or its ownership. Viewed as a 
question of power in the Legislature, whether a saw or a 
hammer is in the hands of a merchant or a mechanic is im- 
material; so also is it immaterial whether it is used to con- 
struct a church or a penitentiary. 

It was the practice of the Legislature to allow exemp- 
tions under the Constitution of 1839, from the time of its 
adoption to the time when it ceased to be operative, and the 
power to make such exemptions has never been questioned. 
The rule we state is the general rule following a fair con- 
struction of the Constitution. In this case, however, we 
are dealing with a species of property which had an espe- 
cial standing and status under .the Constitution of 1839. 
The legality of the exemption allowed here is to be deter- 
mined not alone by a reference to the clause of the Consti- 
tution regulating the power of the Legislature in the mat- 
ter of taxation, but also in view of the provisions of Section 
1, Article XI., of the Constitution, which made it the duty 
of the State government not only to encourage the system 
of internal improvements to which this road belonged, but 
also to provide for a suitable application of such funds as 
may be appropriated for such improvements. Under these 
circumstances the roads belonging to this system constitu- 
ted a distinct class of railroads, so far public in their nature 
as under the Constitution to be the beneficial object of an 
appropriation of public funds. An exemption from taxa- 
tion was a very proper method of encouragement. It was 
18 
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but an indirect method of appropriating, for the benefit of 
this road, an amount of public moneys equal to the amount 
of its taxes, and this power no one can, with reason, deny. 

As to the remaining question, as stated, we are not pre. 
pared to say with absolute certainty that the case of Wil- 
son vs. Gaines, 108 U. S., 417, decided since the case of 
Gonzalez vs. Sullivan, 16 Fla., 791, does not control this 
case. While the cases are not precisely similar, yet look- 
ing to the opinion rendered in that case (the case of Wilson 
vs. Gaines), and the manifest tendency of the court, we can- 
not affirm that the Supreme Court of the United States 
would not in this case hold that the exemption here was an 
immunity which, upon the acceptance of the provisions of 
the Internal Improvement Act by the Alabama and Florida 
Railroad Company, attached to it as a “personal privilege,” 
and that it did not follow the road through the several 
transfers by which it became the property of the Louisville 
and Nashville Railroad Company. The law of the obliga- 
tion of contracts as affected by State legislation is under the 
Constitution of the United States a matter of Federal rather 
than State jurisdiction, and it is our wish, as it is our duty, 
to do all we can consistently to give the people of this State 
the benefit of the action of that jurisdiction, which is the 
properforum to settle this important question. Under the pe- 
culiar legislation of Congress calling into action the jurisdic- 
tion of the Supreme Court of the United States, the decision 
here must be in favor of the validity of the statute imposing 
this tax, in order to its review by the Supreme Court of the 
United States. It was insisted upon the hearing of this 
cause that, in view of the antecedent decision of the case of 
Gonzalez vs. Sullivan, the action of the Circuit Court was 
proper. We think the Judge of the Circuit Court very 
properly left it to this tribunal to modify or change its own 
decision, but the case when it reaches us must be disposed 
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of according to our judgment now. Contrary to our usual 
practice, but in conformity to our admitted power, the judg- 
ment of this court will dispose of the case without a remit- 
titur. 

The order of the Circuit Court awarding an injunction is 
reversed, the injunction is dissolved and the bill is dis- 
missed. 








CaroLInE B. Statey, APPELLANT, vs. A. B. HAMILTON ET 
uxX., APPELLEES. 


1. Where money is loaned upon the urgent importunity of a wife and 
her husband for the use of the husband, the wife joining him in 
making a promissory note for the money, she being possessed 
of separate real property, and not giving a valid security by 
mortgage or otherwise on such property, equity will not charge 
her separate property with the indebtedness. 

2. The only manner in which a married woman, living with her hus- 
band, can create a charge upon her separate property for an in- 
debtedness not incurred on account of the beneficial nature of 
the consideration as enuring to the benefit of her property or 
estate, is by some deed, mortgage or other inst:ument of writing 
duly executed and acknowledged according to the statute. 

3. A charge upon a married woman’s separate property may arise in 
equity, where it must be necessarily inferred from the fact that 
the debt is contracted for the benefit of her property or estate, 
in analogy to the doctrine of equitable lien for purchase money, 
that she intended the payment to be made out of her own prop- 
erty, or where, living separately from her husband, the debt is 
contracted by her for her own personal benefit. 


Appeal from the Circuit Court for Jackson county. 
The respondents (May 11, 1868,) filed their bill against 
appellant, alleging that on May 4, 1866, the appellant and 
her then husband, now deceased, borrowed of Mrs. Hamil- 
ton $1,000 in gold coin, for which they (Staley and wife) 
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promised to pay Mrs. Hamilton on December 30th then 
next $1,200 in legal tender of the United States, with in- 
terest at 8 per cent. from May 4, 1866; Mrs. Staley paid 
$178.23 on August 28,1867. At the time of making such 
contract Mrs. Staley was the owner of lots 36 and 43 in 
Marianna, “ said property being highly improved by an 
excellent and commodious dwelling-house and out houses, 
and being her separate and sole property. Mr. Staley died 
in April, 1867, leaving as complainants are informed and 
believe, no visible property upon which a judgment could 
rest sufficient to pay any part thereof.” He, as complain- 
ants are informed and believe, at the time of making such 
contract, had no visible property within the knowledge of 
complainants upon which any faith of credit could attach. 
Mrs. Staley, at the time of making such contract, received 
in person from said Mrs. Hamilton the said coin. At the 
time of making such contract, and several times before, 
“she freely and voluntarily, and without any compulsion, 
constraint, apprehension or fear from her said husband, 
proposed, promised and offered to make and execute a legal 
and valid mortgage on said lands to said Mrs. Hamilton as 
collateral security for said debt, and Mr. Staley promised 
to join in the execution thereof, but neither of them has 
done so. Complainants believe and represent that Mrs. 
Staley will fraudulently dispose of her said property (if she 
has not done so) to avoid the payment of said debt. 

Prayer for an injunction and that the said property be 
held subject to and sold for payment of said debt, and that 
Mrs. Staley be decreed to pay the debt.” 

On same day an order was made for an injunction to issue, 
on bond of $500 being given. It issued, but no bond ap- 
pears to have been given. 

On April 4, 1878, Mrs. Staley demurred, and November 
18, 1878, an order was made sustaining the demurrer and 
allowing amendment. 
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December 28, 1878, the complainants amended their bill 
by alleging that at the time ot making the note Mr. S$. 
was in embarrassed circumstances, if not hopelessly insol- 
vent, and this was well known to complainants ; and they 
repeatedly refused to let him have the money on his own 
responsibility, but eventually consented to let Mrs. 8. have 
it, provided she would make her separate estate responsible 
for it, she then owning said property. Complainants did 
not covenant to do this till strongly importuned by Mrs. 8. 
in person, who repeatedly promised to make her separate 
estate liable and give a mortgage on the lots if they would 
lend her the money ; that at the time she and her husband 
executed the note they also executed a mortgage to secure 
the note; that through inadvertency Mrs. 8. failed to re- 
linquish her dower in the lots, but long afterwards acknowl- 
edged the justice of the debt and the liability of her prop- 
erty therefor, as complainants are informed and believe, and 
consented for a judgment to be rendered against her sepa- 
rate estate for the debt. The money was lent to her, for 
her separate use and benefit, and so used by her. 

The joint promissory note of Mr. and Mrs. Staley, paya- 
ble to Mrs. H., endorsed “ collected this August 28, 1867, 
of Mrs. C. B. Staley and paid over to A. B. Hamilton 
$178, Landrum & Dawkins, attorneys for A. B. Hamilton,” 
is attached as an exhibit, as is also a paper purporting to 
be a mortgage from Mr. and Mrs. 8. on said property to 
Mrs. H. securing said note, both of which are dated May 
4,1866. There is no acknowledgment by Mrs. or Mr. 8. 
of this paper. 

December 20, 1878, defendants demurred, and May 30, 
1879, the demurrer was sustained and permission to amend 
given. 

August 6, 1880, the complainants again amended their 
bill as follows: That said defendant to whom complainants 
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lent said money owned lot and a half in Marianna—lot 36 
and N. 3 of 35. She promised to give a mortgage on said 
lots to secure said money which they loaned the defendant 
on the faith of said promise. Defendant and husband gave 
mortgage on lots 36 and 43 instead of 35 and 36, which, 
complainants believe, was done through mistake, as she be 
lieves defendant and her husband were acting good in faith 
and intended to give the mortgage on 36 and half of 35; 
that the mortgage given was not legally executed in that the 
defendant was not examined before a judicial officer as to 
her free execution thereof. 

Prayer for decree that lot 36 and N. } of 35 be subjected 
to the payment of said debt and general relief. 

June 16, 1879, defendant demurred as of June 3, 1879: 

1st. No equity in the bill as amended. 

2d. No statement how the money was applied to her in- 
dividual use and benefit or so used. | 

3d. Allegations too general, indefinite and uncertain. 

4th. Nostatement that the property sought to be charged 
and subjected is trust property, or that it is an equitable 
estate she has therein, or that it was a statutory separate 
estate. 

September 6, 1880, demurrer overruled with leave to an- 
swer. 

January 15, 1881, detendant answered as follows : 

Mrs. Hamilton did not, on May 4, 1866, lend respondent 
$1000 in gold coin, or any sum ef money. She was in- 
formed by her husband that Mr. or Mrs. H., on or about 
said day, lent him $1,000 or $1,200, how much was in gold 
and how much in currency she is not able to say. She 
never voluntarily agreed to pay $1,200 in currency or re- 
turn the gold. Never agreed to pay interest. No part of any 
debt she ever contracted with either of them remained due 
or unpaid on 11th of May, 1868. 
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She never made any contract with either of complainants 
in regard to borrowing any money from either or both. On 
May 4th, 1866, she owned and held by deed as her sole and 
separate property lots 36 and 35, and owned them 28th 
May, 1867; has never sold; does not own lot 48. March 
2, 1868, a judgment was recovered in United States Cir- 
cuit Court against her by John S. Pemberton & Co. for 
$1,227.31, execution issued January 19, 1869, and levied on 
lots 35 and 36, and they were sold by United States Mar- 
shal March 1, 1869, and bid off by J. F. McClellan for 
$800, and she now claims no title or interest in said lots. 

Her husband’s name was N. O. J. Staley. May 4, 1866, 
he owned in his own right and visible a stock of goods, 
wares and merchandise in Marianna worth from $3,000 to 
$4,000, a horse and buggy, and wagon and mules, and 
money, debts due him. 

Denies that she received from the hands of Mrs. H. the 
$1,000 gold coin. Did not voluntarily or involuntarily 
agree to give her a mortgage on any property of hers to 
secure it, or the consideration thereof, or on any other ac- 
count. Never voluntarily agreed to pay $1,200 in greenbacks 
therefor, with 8 per cent. interest from date of any contract, 
for she made none with Mr. or Mrs. H. 

Never made any contract with either of them in regard 
to the loan of any money. Never proposed to mortgage 
her property to either of them to secure the payment of 
any sum of money whatever. Did not voluntarily sign 
the note or mortgage referred to, and is advised she did 
not execute the note or mortgage according to law. 

Further ansuering: She denies positively having bor- 
rowed the or any money from Mrs. or Mr. H. She is in- 
formed and believes, and was informed by her husband, 
that he borrowed it; and she does not know anything of 
his negotiations to procure the loan. Her husband requested 
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her to sign the note and mortgage. She refused to do so; 
he importuned her, and after great importuning she signed 
both, but not either of them freely or voluntarily, or free 
from the restraint and power of her husband ; but in doing 
so she acted under duress and fear of him, and she posi- 
tively refused to submit to a privy examination before a 
judicial officer, and none was ever made. 

Proceedings to foreclose begun in 1867 in Jackson County 
Court, resulting in dismissal May 11, 1868, are set up in 
bar. 

She says her signature was procured through fear and in- 
voluntarily,and was a feme covert at thetime. Lots 35 and 
36, her sole and separate property for years, and her inter- 
est not dower but absolute. Denies having acknowledged 
the justice of debt or liability of her property therefor, or 
consented to the entry of a judgment against her separate 
estate for it. Denies that any sum was loaned her for her 
own individual use or benefit, or that it was so used or ap- 
plied by her. She is informed and believes her husband 
employed the money in merchandise. She did not havea 
dollar of it tor her own use, nor was a dollar expended on 
her separate property. It was not her debt, nor contracted 
by her or for her. Note and mortgage procured against 
her consent, and she has never assented to the same, and it 
is not her debt. 

Is informed and believes, the endorsement on note: *Col- 
lected this August 28, 1367, of Mrs. C. B. Staley, and paid 
over to A. B. Hamilton, $178, Landrum & Dawkins, attor- 
neys tor A. B. Hamilton,” was the balance of an account her 
late husband had against said A. B. H. She positively de- 
nies paying that or any other sum vn the note. 

Denies all other allegations going to charge her with bor- 
rowing any money from either of complainants, or that the 
same was applied to her use or benefit of her separate es- 
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tate, or that she voluntarily ever agreed or promised to pay 
or cause the same to be paid, or bind her separate estate 
for the same. 

She is informed and believes the note and mortgage are 
in the hand-writing of the late Wm. E. Anderson; never 
employed him or other attorney to draw up the papers. 
They were brought to her already drawn up and signed by 
her husband, the first she saw of them. Her husband had 
spoken to her to sign them, but she most positively refused 
to do so after much importunity on his part.- Signed 
them mechanically without her will. Consenting to the 
act of her hand, and without any consideration passing 
from Mrs. H. to her, but under duress from her husband. 
No part of the money was expended on her property, or 
for her use or benefit. Never had any property in Lot No. 48. 
No recollection that note or mortgage was read to her be- 
fore she signed. Never considered them binding on her or 
her property. 

For answer (filed January 15, 1881,) to amendment 
of August 6, 1880, she says:' Complainants never lent 
her any money; she never presumed to give a mort- 
gage on said lots to complainants to secure payment 
of any money ; denies borrowing any money from com- 
plainants or promising to pledge or charge her prop- 
erty; did not give a mortgage; none was read to her, 
nor did she have one drawn; she refused to be privily 
examined or assent thereto, or to mortgage the lots or any 
part thereof ; never signed the papers freely and volun- 
tarily, and did not intend to mortgage said lots, or in any 
way make them liable to the debts of her husband. 

The answers are sworn to. Replication was filed Janu- 
ary 4, 1880. 

Testimony—D. C. Dawkins for complainants says : 
The papers were placed in his hands by Mr. H. for collec- 
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tion, he being an attorney at law then (May, 1868,) living 
at Marianna, and he conversed with defendant twice as to 
them. She said the $1,200 was borrowed for the purpose 
of starting her husband in mercantile business after the 
war at Marianna; that it was through her instrumentality 
the money was obtained. Before the papers were put in 
his hands he visited Mrs. 8. and stated that Mrs. H. wished 
him to take charge of the case, but that witness would not 
do so if she wished his services. She said the $1,200 was 
obtainecé through her instrumentality and was a just debt, 
wished no defence made, and had no objection to my taking 
the case against her. Soon the note and mortgage were 
put in his hands, and he visited Mrs. 8. with them and 
pointed out wherein he thought she had a defence and 
offered his services, and she repeated that she had no de- 
fence to make and was willing I should represent Mr. H. 
She never paid me any money on the debt at any time. 
Landrum & Dawkins filed the bill. Witness not complain- 
ants’ attorney now. Does not remember whether there was 
any privy examination or whether he was a subscribing 
witness, or there was any. Conversations with Mrs. 8. 
were a short time prior to the commencement of the suit 
and at her home; no other person present; made no mem- 
orandum of them; had been legal counsel of her then re- 
cently deceased husband; her husband and myself were 
Masons ; families friendly and intimate; my relations not 
confidential, merely friendly. Does not remember the de- 
fects pointed out. Was not undertaking to advise her, 
Told her he would represent her if she wanted any defence 
made, even if it was to gain time. The credit on the note, 
to the best of his recollection, was placed there by consent 
of parties as a settlement of a store account of Mr. S. against 
Mr. H. Nothing paid to witness or Landrum and himself 
on said note so far as he knows. Defendant did not act 
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under his advice; made known to her whatever de- 
fence he could see, but she persistently said that she 
would not cheat her cousin, Mrs. H., out of the $1,200 
in gold which she had borrowed from her if she could; 
did not dismiss the suit. Mrs. S. never acted under my 
counsel or advice. 

Mrs. Hamilton testified as follows: 

The consideration of the note and mortgage was money 
loaned defendant and her husband. It was gold. They 
borrowed the money. They both said they had money in 
boats on the river, and had the house and lots, and the 
money would be paid ina short time. It was loaned at 
the urgent request of both. It is impossible at this day to 
recollect all that occurred at the numerous interviews had 
in reference to the matter, except that it was constantly 
urged by both that they should have the money. She had 
no conversation with defendant soon after death of her hus- 
band on the subject (7. e., one-half of the money and her say- 
ing she would let the house and lot go if she could not raise 
the money). Defendant made no:payment to me after her 
husband’s death. Wm. E. Anderson was a witness. Do 
not recollect any other papers signed in witness’ presence 
at Mr. Staley’s house. Parties named were present (Mr. 
and Mrs. H., and Mr. and Mrs. S., and W. E. Anderson 
are the parties named in the answer). More letters passed 
(as touching loan) than words. Much of the negotiations 
was by letters. Impossible to remember what occurred at 
the interviews personally held. As to the payment on the 
note she says she had no conversation, nor did she secure 
anything in payment from defendant. 

Mr. Hamilton testified as follows : 

Consideration, $1,000 in gold paid into the hands of Mrs. 
Staley. Defendant said she would secure the payment of 
the note by giving a mortgage on the house and lot. they 
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occupied. Money was loaned by special request of Mrs, 
Staley. While urging the loan they said they held an in- 
terest in steamboats on the Chattahoochee river, and they 
would have the money soon. This assurance was made at 
frequent interviews. Had a conversation with defendant 
soon after Mr. S.’s death. She said she did not have the 
money at that time; thought she would have it soon. If 
she did not raise it was willing that the mortgage be fore- 
closed, and had no defence to make against foreclosing it. 
Told her I should take steps to foreclose, and went imme 
diately to consult D. C. Dawkins, who said he would not 
take the case before seeing her, as he was her adviser in the 
management of her husband’s affairs. Dawkins consulted 
her, and in a few hours told me he would take the case as 
she had no defence to make, and I then placed the note 
and mortgage in his hands for collection. Since Mr. §.’s 
death I have received something over $170, more or less, 
from defendant as a payment on the note, &c. Papers 
signed at Mrs. S.’s house. Anderson was @ witness. He 
and Mr. and Mrs. Staley and my wife and self present were 
witnesses to the mortgage. Not less than six interviews in 
spring of 1866 before the money was borrowed. Mr. and 
Mrs. 8S. present at most of them, and other parties not ree- 
ollected. Once N. O. J. Staley not present. Mrs. S. and 
her son came to my house to get the money. Mr. Staley 
said at interviews that he and his wife had an interest in a 
steamboat, and they could easily sell this and get the money 
to pay back. Had only aconversation with defendant soon 
after Mr. S.’s death. The $170 credit was not the balance 
against myself or wife, but was paid to me in U. S. cur 
rency. I do not recollect giving a receipt to defendant. 

Testimony of Mrs. Staley: 

Mr. Staley died April 11,1867; was a merchant. I Did 
not borrow money at any time. My husband borrowed it 
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of one of the complainants, Mrs. Hamilton. Told me the 
money was loaned, and claimed it as belonging to her. 
The note was signed by me at the suggestion of my hus- 
band simply to accomplish what he requested of me. As 
to the payment she says: Mr. H. was in debt to my hus- 
band on store account. Dawkins and H. came to my 
house, and D. asked for the books of my husband, and 
after ascertaining the amount due by Hamilton to my hus- 
band D. credited the note with the amount due. Daw- 
kins made the endorsement of the credit. I paid no money 
to L. & D., or either of them. On May 4, 1866, she signed 
the mortgage on lots 36 and 43 to secure the payment of the 
note. Did so at the request of her husband simply with a 
view of forwarding the intent of her husband. Was not 
privily examined by a judicial officer. No application 
made to her for that purpose. Owned lots 35 and 36 May 
4,1866,and now in possession by deeds from Mrs. B. A. Chap- 
man and Mrs. M. H. Roulhac. Conveyance from Roulhac 
to defendant of north part of lot 35, October 11, 1858, 
and conveyance from Chapman ‘to detendant of 110 feet 
on Jackson street off the north end of lots 36 and 43. 
Had conversation with Dawkins as to note and mortgage. 
He was desirous ot defending the case for me, pointing out 
a line of defence, but I was advised not to employ him. 
Has no recollection of conversation stated by Dawkins in 
which she said the money was borrowed by her instrumen- 
tality, &c. Witness had a defence to make to the foreclos- 
ure, but not through Mr. D.; had taken another channel 
by which her defence would be known. The suit instituted 
by L. & D. was dismissed, they leaving the county. Said 
to Dawkins that if (Mrs. Staley) could collect the debts due 
her husband’s estate she would pay thedebt. Has no recol- 
lection of using the “ cheat her cousin,” &c., language. D. 
merely an acquaintance and neighbor. Never made a pay- 
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ment of $157, more or less, on the note ; made no payment 
to Mr. and Mrs. H. except that stated in the balance of ae. 
eount credited. 

Witness on cross-examination says : 

Was not forced to sign the note or mortgage ; was re- 
luctant to do it for reasons operating on a cautious and 
prudent wife; Mr. 8S. was never unkind to me; was kind 
and considerate, and we often had conversations about our 
own aftairs and interests, in which witness deferred to her 
husband. If any urging or force was used to procure the 
signatures to the paper, it did not occur before others. 

On March 1, 1882, Judge Maxwell rendered a decree 
directing the sale of lot 36 and the north half of lot 35 to 
pay $2,478.18, the principal and interest on said note. 

March 22 the defendants appealed. 


Geo. P. Raney for Appellant. 


The court erred in overruling the last demurrer. This 
demurrer was overruled by order of September 6th, 1880, on 
which day it came on to be heard, and as we take it, it was 
treated as a demurrer to the bill as it then stood amended. 

The bill, as amended, does not show whether the prop- 
erty proposed to be subjected to the payment of the debt 
was the appellant’s “ equitable separate estate ” or her statu- 
tory “ separate property.” If it be an estate of the former 
kind, it should set forth the instrument creating it or the 
nature and incidents of the estate, and show the power to 
create the charge. Dollner, Potter & Co. vs. Snow et als., 
16 Fla., 91-3. 

The original bill speaks of lots 36 and 43 being “ her 
separate and sole property.” The first amendment speaks 
of her making “ her separate estate ” responsible for “ the 
money,” she then owning said property. 

Moreover, if it is her separate equitable estate there is a 
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trustee, and such trustee is a necessary party, “an indis- 
pensable party.” Ibid, 93. 

II. The decree of March the 1st, 1882, is erroneous, even 
laying aside all errors of description of the property in the 
pretended mortgage. 

In the first place, the promissory note as such isa nullity, 
and does not of itself bind her or property. Ibid.; Hodges 
vs. Price, 18 Fla., 342. 

The mortgage also is in law a nullity as such, having 
no separate acknowledgment of the wife as required by the 
statute. T. Digest, pp. 221,179; Barrett vs. Teukeberry, 
9 Cal., 13 ; Wooden vs. Morris, 2 Green, 65; Lane vs. Do- 
lick, 6 McEienn, 200. 

The separate acknowledgment was to protect the wife 
against the influence of her husband. Whatever its pur- 
pose its absence renders the instrument a nullity as a statu- 
tory mortgage of the wife’s property in a case where the 
terms of the grant to her, or to a trustee for her, do not 
give her clear power to mortgage without it. 

Such being the case, we further contend that to sustain 
the decree it must be shown that the debt was contracted 
for the benefit of the separate property or separate estate, 
or for at least her benefit on the credit of it. 

A married woman has no power to charge her separate 
estate by any writing, even though it contain words which 
show a clear intention to bind such estate, except a mort- 
gage acknowledged as required by law, or for debts con- 
tracted for the benefit of her separate estate, or for her own 
benefit on the credit of it. Perkins vs. Elliot and Wife, 7 
C. E. Green, 127; 8 C. E. Green, 526, 34,5; Barrett vs. 
Teukeberry, 9 Cal., 13; Pond vs. Carpenter, 12 Minn., 430. 

The words “ the said obligation to be charged upon the 
separate estate of said Louisa Elliott,” in a note signed by 
amarried woman as security for her husband, do not create 
a lien on her separate estate. Ibid. 
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There is no pretence that the debt was contracted for the 
benefit of the separate property. 

It is, however, alleged in the bill that it was lent to ap.. 
pellant for her separate use and benefit, and so used by her; 
and that the loan was induced by a promise of a mortgage 
on the property, and made on the faith thereof. There is 
an entire failure to prove the allegations as to lending it to 
appellant for her separate use and benefit, or that it was so 
used. In her answer, which is responsive to both the alle. 
gations and interrogatories of the bill, she denies that she 
borrowed the money, or that it was lent to her, but says 
her husband informed her it was lent to him; and denies 
that she received it from the handsof Mrs. H. She further 
denies that it was loaned to her for her own individual use 
or benefit, or so used or applied by her; but is informed 
and believes her husband employed it in merchandise. She 
says, moreover, she had not a dollar of it for her own use, 
nor was a dollar expended on her separate property. There 
is nothing in the evidence of either Mr. or Mrs. Hamilton 
to the contrary of the statements of the answer as to its 
being lent or borrowed for her use,or so used. In fact, there is 
a strange absence from the testimony of any proof of the 
purposes and use of the loan. Dawkins says the appellant 
said in one of her conversations with him that it was bor- 
rowed for the purpose of starting Mr. Staley in business. 

The burden is upon the complainants to show any and 
all facts to make appellant liable. Tracey vs. Keith, 11 
Allen, 214; Hodges vs. Price also illustrates the doctrine. 

Not only does the testimony fail to show that the money 
was lent or borrowed for her benefit, or so used, but it has 
features that indicate the contrary besides the statement of 
Mrs. Staley as to mercantile business. Mrs. Hamilton says 
it was loaned both to Mr. and Mrs. S. at the urgent request 
ot both. She was urged by both that they should have the 
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money. They both said they had money in boats on the 
Chattahoochee river and the house and lots. Mr. Hamil- 


‘ton says: “ While urging the loan they said they held an 


interest in steamboats on the Chattahoochee river, and that 
they would have the money soon. This assurance they 
made at frequent interviews.” In the first amendment to 
the bill it is stated that they frequently refused to let Mr. 
§. have the money on his own responsibility, but would 
agree to let Mrs. S. have it provided she would make her 
separate estate responsible for it. The testimony just stated 
is inconsistent with the quotation from the bill in so far as 
not letting him have it, as the former states, (as does the 
bill in other places,) that they both borrowed it. Now, if 
Mr. S. had been trying to get it before is not the legal pre- 
sumption that he wished it for himself, and that she came 
in to aid him in getting it, and they got it for him? Mrs. 
Staley, moreover, says Mrs Hamilton told her the money 
was loaned. She signed the note at the suggestion of her 
husband, simply to accomplish what he requested and to 
forward his interests. 

Only one witness (Mr. H.) testifies to the allegations of 
the bill that the money was paid to Mrs. 8. This is not 
sufficient to overcome her denial. 

Mr. Hamilton is not sustained by any one as to Mrs. 
Staley having ever made any payment on the note. Mrs. 
Staley is sustained in her explanation of the credit by Daw- 
kins’ recollection. 

The fact that it was through her instrumentality that 
the money was obtained (if such be a fact) does not estab- 
lish that it was borrowed forher benefit. In Yalevs. Dederer, 
68 N. Y., 334, it is said: “ The plaintiff sold the property 
doubtless upon the credit of the defendant and of her estate, 
but this might be equally true whether she was principal or 
surety, and the same might be said of any other person pro- 
19 
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posed as surety.” Manhattan H. & B. Co. vs. Thompson, 
58 N. Y.,80. 

I believe that the only legitimate conclusion to be drawn 
from the record is that it was not borrowed for the benefit 
of Mrs. S., or so used, but for the benefit of her husband. 

There is nothing, then, in the nature or “ res geste ” of 
the contract through which a court of equity can make 
the debt a charge on the property. 

In the case of Yale vs. Dederer, 22 N. Y., 459, it is said: 
“No rule can ever be stable, the reasons given for which 
are constantly changing. If we desire precision and cer- 
tainty in this branch of the laws, we must recur to the 
foundation of the power of a feme covert to charge her sepa- / 
rate estate, and this has heretofore arisen solely from her in- 
cidental power to dispose of that estate. Starting from this 
point it is plain that no debt can be a charge which is not 
connected by agreement, either express or implied; with 
the estate. If contracted for the direct benefit of the estate 
itself, it would of course become a lien upon a well founded 
presumption that the parties so intended and in amalogy to 
the doctrine of equitable mortgages for purchase money ; 
but no other kind of debt can, as it seems to me, be thus 
charged without some affirmative act of the wife evincing 
that intention, and there is no reason why her acts in this 
respect should not be tested by the same principles and 
rules of evidence which are applied to similar questions in 
other cases.” 

This language is approvingly quoted by this court in the 
case of Blumer & Blumer vs. Pollak. If the power to 
charge is referable to the jus disponendi, then in the absence 
of a benefit resulting to or intended for the property from 
the loan, and I may say also in the absence of a contract 
beneficial to the feme covert and based on the credit of the 
separate estate, where is the power, whatever the intent 
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4» 4 may be, in this State to make a charge on real estate with- 
out the separate acknowledgment? It is a limitation upon 

n the jus disponendi in all cases where there is not something 

it inherent in the “res geste” of the contract by which equity 

l. will impose the charge. 

of In New York and Massachusetts, with statutes giving 

e the wife power to convey separate and independent of her 


husband, it is held that the instrument itself must show 
b the intention to charge the property in cases where there 





h are no inherent circumstances creating the charge. In Flor- 
r ida, we believe, that in all such cases not only should the 
e instrument show the intention, but that it should be such 
A- an instrument as the statute has prescribed for such cases. 
1- Such is the rule laid down in the case of Perkins vs. Elliott. 
is See also Ist Leading Cases in Equity, (Hulme vs. Tenant,) 
rt Vol. 1, p. 752, reading to end of 1st paragraph on p. 754; 
h- Ibid ., 754, from last par. therein to end of 2d par. on p. 
e 756; Ibid., 759 to 760, 764-5; American Ins. Co. vs. 
d Avery, 60 Ind., 571. 

0 As to lot 85, which is not mentioned in the pretended 


mortgage, we submit that there is, upon the authority of 


? 

Is Yale vs. Dederer, no intent to mortgage or charge this lot 

g legally shown; and upon the authority of Barrett vs. Tewke- | 

is berry and Wooden vs. Morris, that the intention could | 

d not now be enforced, and that the claim of the complain- | 

n ants to charge it is also not valid for the reasons set forth | 
in the preceding pages. | 

; D. L. McKinnon for Appellees. : 

eg The question involved in this case has been so elaborately 

n reviewed recently by this court that I do not deem it nec- 

t essary to do more than make a few citations, to sustain the 

e position of the appellees. 

it 


The modern rule both in England and America being 
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that where the facts and circumstances connected with the 
transactions clearly indicate the intention of a feme covert to 
bind her separate estate they will give effect to that inten- 
tion ; of course this intent must arise from her free volition, 
and proof of the intent at the time of contracting the debt 
must not be doubtful. Though courts hold that the very 
fact of the wife joining with the husband as surety is prima 
facie evidence of intent to bind her separate estate, as her 
name to the note could be of no other benefit. The free 
volition in doing the act and intention at the time are of 
the controlling facts which govern courts in determining 
the liabilities of the wife’s property for debts contracted by 
her or jointly with her husband. 2 Story’s Equity, margi- 
nal page, from 625 to 628 ; Notes 1, 2 and 3, p. 424, Hill on 
Trusts. 

There is nothing in any of the decisions of this court 
which I conceive is in conflict with this doctrine. The 
tendency of modern decisions is in all cases to give effect 
to the true intent and meaning of the contracting parties 
when there is no positive law to forbid it. Any other doc- 
trine would be inequitable and unconscionable, and open 
wide the door to fraud and enable parties to take advan- 
tage of their own wrong. An idea obnoxious to justice, 
repulsive to equity and antagonistic to morality. 

The only question of fact to determine is, did the appel- 
lant intend to subject her separate property to the pay- 
ment of the debt, it being alleged in the amended bill that 
the lots were her separate property, which is admitted in 
the answer; besides the deeds filed in evidence show it? 

While her answer is very positive in denying her free 
will in executing the note and mortgage, yet when she 
comes to testify in response to interrogatories she abso- 
lutely contradicts her answer, and admits that she was not 
forced to sign the note and mortgage, but did so to get 
money to start her husband in business. 
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Every material allegation of the bill is amply sustained 
by the testimony of both complainants and D. C. Dawkins, 
a disinterested witness. This evidence shows that she exe- 
cuted the mortgage freely and voluntarily, from her ac- 
ot knowledgments before and after the death of her husband, 
and even up to the institution of thissuit. The fact that she 





: intended to bind her separate property for the debt is too 
.r abundantly proven by the testimony of three witnesses to 
1 admit of even the possibility of a doubt. The sole sugges- 


of tion in this case is, to determine whether a feme covert can, 
if she desires, with the consent of her hnsband, bind her 
separate estate as surety for him. That is the question for 
the court to determine, and this court has never before de- 
termined this question thus presented. 

If the wife cannot bind her separate estate the husband 
rt cannot. And if they both together cannot bind it it is bur- 
den and infliction upon them rather than an advantage. 
Both might starve for the necessaries of life, while the wife 





- was worth her thousands. Most assuredly the law to pro- | 
: tect the wife’s property against: the debts of the husband ) 
. did not contemplate any such absurdity. The true spirit 
- and reason of what is familiarly known as the “ married | 
e, woman’s law ” was only to protect her separate estate from 
her husband’s debts, contracted against her consent. But 
1- it never was intended to enable either the wife or husband 
y- to perpetrate frauds upon third parties. Anda more pal- | 
t pable fraud never was perpetrated than this would be if 
D the appellants’ property is not subject to thedebt. For the 
complainants positively swear that they would not have 
" loaned the money if it had not been that she promised to 
e secure it with her separate property, and refused to take 
» her husband’s individual responsibility. 
rt Courts of equity frown upon fraud and every species of 


bad faith, under any and all circumstances. Its evil influ- 
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ence is demoralizing to the administration of justice. And 
they will never lend their aid to consummate or protect a 
dishonest evasion of a law, because parties are within the 
letter, but not within the spirit and reason of the law. 


Tue Cuter-JusticE delivered the opinion of the court. 


The bill with its amendments, the answer and the proofs 
show that Caroline B. Staley and her husband, N. O. J. 
Staley, (who is not now living) executed a promissory note 
to Narcissa W. Hamilton, the wife of A. B. Hamilton, 
whereby they promised to pay Mrs. Hamilton twelve hun- 
dred dollars with interest. The consideration of this note 
was one thousand dollars in gold coin, and the date of the 
transaction May 4, 1866. The money was borrowed for 
the use of N. O. J. Staley in his business, and was loaned 
by Mrs. Hamilton upon the importunity of Staley and his 
wife, they agreeing to secure its payment by giving a 
mortgage upon two lots, the separate property of the wife 
in Marianna. A mortgage was drawn up in due form and 
signed by Staley and his wife (appellant) and proved for 
record by a subscribing witness, but was never duly ac- 
knowledged as required by the statute, and therefore was 
not operative as against the wife or her property. Mrs. 
Staley says she did not intend to acknowledge it if she had 
been asked to do so. 

The bill is filed for the purpose of subjecting the separate 
property ot Mrs. Staley to the payment of the money bor- 
rowed under the circumstances stated. The Chancellor 
decreed in favor of the complainants (appellees), and held 
that “ the defendant signed said note with her husband for 
the purpose of subjecting her separate estate” to the pay- 
ment of the note, and directed the sale of the lots described 
to satisfy the indebtedness. 

The statute authorizes a married woman owning real es- 
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tate of inheritance to sell, convey and mortgage the same 
in the same manner as she might do if she were sole and 
unmarried ; Provided, Her husband join in such conveyance 
or mortgage and the same be authenticated as prescribed by 
laws regulating conveyances; and provided, also, she ac- 
knowledge, separate and apart from her husband, that she 
executed the same freely and without any fear or compulsion 
of her husband. (Acts February 4, 1835, and March 6, 
1845, McClellan’s Digest, 755, $6, 9.) According to these 
statutes a married womay can create a legal charge upon 
her separate property only by the means so designated. 
Peake vs. LaBaw, 6 C. E. Green, N. J. (Eq.,) 269, 282. 

The English equity rule is that if a married woman en- 
ters into a general contract to pay money the inference is 
that she means to pay it, and if she has a separate estate it 
will be inferred that she intended to charge such estate 
with it. An equitable estate is referred to. 

Lord Brougham in Murray vs. Barlee,3 Mylne & K., 
209, 223, says: “In all these cases I take the foundation 
of the doctrine to be this: the, wife has a separate estate 
subject to her own control and exempt from all other inter- 
ference or authority. If she cannot affect it no one can, 
and the very object of the settlement which vests it in her 
exclusively is to enable her to deal with it as if she were 
discovert. The power to affect it being unquestionable, the 
only doubt that can arise is whether or not she has validly 
encumbered it. At first the court seems to have supposed 
that nothing could touch it but some real charge, as a mort- 
gage or an instrument amounting to an execution of a 
power, where that view was supported by the nature of the 
settlement. But afterwards it was more regarded, and the 
court only required to be satisfied that she intended to deal 
with her separate property.” And see Story’s Eq. Jur., 11 
Ed., §1401, et seq. 
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But the rule prevailing in this country in regard to the 
separate statutory property of married women is different 
from the equity rule in respect to a married woman’s sepa- 
rate estate which is properly an equitable estate and not her 
legal property—an estate vested in a trustee for-her benefit, 
over the body of which she has no legal power of aliena- 
tion except such as might be given by the terms of the 
grant or settlement creating it. Dollner, Potter & Co. vs. 
Snow, 16 Fla., 86. 

In the case of the separate statutory property, especially 
under our statutes regulating alienation, the equitable rule 
cannot prevail, and it cannot be inferred that a married 
woman intends to alienate her property, except by the pre- 
scribed method, when the contract is not for the benefit of 
herself or her separate property, for the law will not per- 
mit her to do indirectly what it forbids her to do directly. 
In the case of Perkins vs. Elliott and Wife, 7 C. E. Green, 
127,a married woman had signed a note with her husband 
as his surety, not for her own benefit or for that of her 
separate property, and the note containe! these words: 
“The said obligation to be charged upon the separate estate 
of said Louisa Elliott,” and the court says that ‘ it is not 
within the power of a married woman to charge her estate 
by any writing except a mortgage acknowledged as required 
by law, or for debts contracted for the benefit of her sepa- 
rate estate, or for her own benefit on the credit of it.” This 
doctrine was affirmed in the same case on appeal in 8 C. E. 
Green. 

In Johnson vs. Cummina, 1 C. E. Green, 97, 104, the 
Chancellor says: “ The general principle is that a married 
woman is enabled in equity to contract debts in regard to 
her separate estate, and that the estate will be subject in 
equity to the payment of such debts. In order to bind the 

separate estate it must appe ar that the engagement was made 
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in referenee to and upon the faith and credit of the estate. But 
where a married woman, living apart from her husband 
and having a separate estate, contracts debts, the court will 
impute to her the intention of dealing with her separate 
estate, unless the contrary is shown.” 

In Peake vs. LaBaw, 6 C. E. Green before cited, the 
Chancellor says: ‘ The courts of this country have declared 
the estates of married women, held under the married wo- 
men’s acts, to be liable for debts contracted by them for the 
the benefit of their separate estates, or for their own benefit 
on the credit of these estates. But they go no further than 
this.” 

The Court of Appeals of New York in Yale vs. Dederer, 
22 N. Y., 450, held, upon the question whether the mere 
signing a note as surety for her husband, with parol proof 
that credit was given to her separate estate, would amount 
to an equitable charge, that it would not. “ No court has ever 
held or intimated that parol evidence was admissible to 
prove that the bond or note of a _feme covert was intended tobe 
a charge upon her estate.” “If investing her with separate 
property,” says Chancellor Kent in The Meth. E. Church 
vs. Jaques, 3 Johns. Ch., 77, “ gives her the capacity of a 
feme sole, it is only when she is directly dealing with that 
very property.” 

We refer to Dollner, Potter & Co. vs. Snow, 16 Fla., 86; 
Merritt vs. Jenkins, 17 Fla., 593, 597; Fairchild vs. House, 
18 Fla., 770; Mattair and Wife vs. Card, Admr., 18 Fla., 
761; Blumer and Wife vs. Pollok e¢ al., 18 Fla., 707, and 
Thrasher vs. Doig, 18 Fla., 809, where the effect of a eon- 
tract by a married women upon her separate property is 
considered. 

The doctrine laid down in New York, New Jersey and 
in a majority of the States at the present time is that the 
intention to charge the separate property will not be in- 


















































SUPREME COURT. 








Staley v. Hamilton et ux.—Opinion of Court. 





—__—__— 








ferred from the mere fact of the execution of a bond or 
note, nor unless it is expressed in terms in the contract, or 
results from the beneficial nature of the consideration ag 
enuring directly to her benefit or the benefit of her property, 

In the case of Yale vs. Dederer, 22 N. Y., 450, 459, the 
Court of Appeals say: “If we desire precision and cer- 
tainty in this branch of the law we must recur to the 
foundation of the power of a feme covert to charge her sepa- 
rate estate, and this has heretofore arisen solely from her 
incidental power to dispose of that estate. Starting from 
this point it is plain that no debt can be a charge which is 
not connected by agreement, either express or implied, with 
the estate. If contracted for the direct benefit of the es- 
tate itself, it would, of course, become a lien; upon the well 
founded presumption that the parties so intended and in 
analogy to the doctrine of equitable liens for purchase 
money; but no other kind of debt can be thus charged 
without some affirmative act of the wife evincing that in- 
tention. * * But there is a strong additional reason why 
this court should decline at this time to adopt the fictitious 
theories on this subject which have so long prevailed in the 
English courts. Married women are not hereafter to be 
indebted to equity merely for protection in the enjoyment 
of their separate estates. They hold them by a legal title, 
and have a legal right to dispose of them. * * The pro- 
visions [of the acts of the Legislature on the subject| show 
that the Legislature has not even now intended to remove 
the common law disability of married women to bind 
themselves by their contracts at large.” 

In the language of the court in Willard vs. Eastman, 15 
Gray, 328, 335, “ where she is a mere surety or makes the 
contract for the accommodation of another without con- 
sideration receiv ed by her, the contract being void at law, 
equity will not enforce it against her estate unless an ex- 
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press instrument makes a charge upon it.” And see opinion 
of the court in Manhattan B. & M. Co. vs. Thompson, 58 
N. Y., 80, by Cuurcn, C. J. 

There are exceptional cases, as where a married woman 
living separate from her husband, or is doing business on 
her own account, gets credit on account of such business or 
on account of her separate property, a Court of Equity 
may charge such property. Blumer & Wife vs. Pollak, 18 
Fla. And see Burch vs. Breckenridge, 16 B. Monroe, 482. 

The present case being one.where it clearly appears that 
the wife became security for her husband for money bor- 
rowed for his use by merely signing a promissory note with 
him, and no valid instrument having been executed by her 
charging her separate property with the payment, there is 
no ground for holding that she did so charge it, notwith- 
standing the money was loaned at the earnest solicitation 
of both husband and wife. The statute has provided, as 
we have seen, that the wife, by deed or mortgage duly 
executed and acknowledged, may convey her separate real 
property, her husband joining therein, for any considera- 
tion whatever, and so she may secure the payment of any 
debt of her husband or herself. A deed or mortgage not so 
executed and acknowledged by her, covering her separate 
property is of no effect because this is the only method pre- 
scribed by law for so conveying or charging it; and a 
Court of Equity cannot enlarge the statute. 

The paper signed by Mrs. Staley and her husband, in the 
form of a mortgage, not having been duly acknowledged, is 
of no validity, but is void in law and in equity under the 
laws of this State. Hartley vs. Ferrell, 9 Fla., 374. 

Decree reversed. 
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Mary SHERRELL ET AL., (HeIRs oF ALFRED Sueparp,) 
APPELLANTS, vs. ExisAn S. SHEPARD, ADMINISTRATOR 
or A. SHEPARD, APPELLEE. 


Exisan 8. SHEPARD, ADMINISTRATOR, APPELLANT, Vs. Mary 


SHERRELL ET AL., APPELLEES. 


1. Upon a sale of personal property of an estate it is the duty of the 


administrator to take a promissory note or bond with good secur- 
ity for the credit extended. He is not chargeable with the 
amount immediately when he acts in good faith and with ordi- 
nary care. He becomes liable at the expiration of the time of 
credit. and to discharge himself he must show that the money, 
if not received, was lost without any default or negligence on 
his part. The burden of proof is upon him to show, first, that 
he took good security, and second, that the subsequent loss was 
not attributable to his laches or neglect. : 


2. The Judge of the County Court is not authorized by the statute to 


approve securities to obligations for sales of personal property 
by administrators. Taking good security is a personal duty of 
the administrator. The simple approval of the surety by the 
Judge of the County Court is not sufficient. The administrator 
must prove that the personal security taken was good. 


3. Such notes when taken are not to be treated as investments. The 


administrator should be diligent in their collection, and if an in- 
vestment is then proper it must be of such character as the law 
sanctions. 


4. An administrator receives a gold receipt from the decedent. This 





receipt is executed to the deceased in his lifetime by a person en- 
gaged in trade, with whom the gold is deposited for safe-keeping. 
The depositary after the qualification of the administrator always 
denies his liability to the estate. The administrator delays suit 
for over two years, and sues at a time when a recovery of a judg- 
ment in due course of law would not have resulted in realizing 
the money. The depositary died before the institution of the 
suit, and up to the time of his death was considered solvent. 
Under these circumstances the administrator is liable for the 
debt. 
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5. An administrator receives a note from the decedent. The maker 

thereof is a person engaged in trade. He was reputed solvent, 
) paid the interest, and the administrator, had he insisted upon 
payment, could have realized the amount before his death. The 
administrator, after a delay of more than two years, and after 
the death of the maker, sues and the estate is found insolvent. 
The evidence shows that the purpose of the administrator was to 
Y hold the note until distribution, and to treat it as cash or an in- 
vestment. He is liable for the loss. It is the duty of an admin- 
istrator to collect the debts of an estate within a reasonable time 


8 after his qualification. He must act as a discreet business man 
would whose duty it was to collect and distribute the estate 
8 within the time required by law. He must call in such debts. 


i- He cannot treat them as investments upon personal security. 





j 6. An allowance for sums paid an auctioneer for the sale of personal 
. property is proper ; so, also, is a bill for advertising time and 
t place of sale. 
1s 7. The administrator in deference to, and at the request of the heirs, 
has a partition of the lands of the estate by the County Court, 
0 each person entitled taking his share. The parties thus availing 
y themselves of and consentlng to such proceedings are estopped 
f from refusing to pay their share of all legitimate expenses in- 
e curred thereby, or in connection therewith, and cannot set up a 
r want of jurisdiction in the court; and thereby have the adminis- 
trator, who acted in deference to them, charged with the entire 
. expense. 
\- 8. The administrator is entitled to a fair and just compensation for all 
y services rendered in connection with the estate. When a per 
diem of from $2 to $2.50 is allowed for services in the absence 
5 of controlling and clear evidence, showing that it is too much, it 
4 should not be disturbed by the Circuit Court or by this court. 
9. Anadministrator is not entitled to commissions on the gross amount 
for which the personal property sold. He is entitled to commis- 
t sions on the amount of the money received at the sale, and on all 
- sums of money thereafter realized from the credits extended. A 
J commission of six per cent. on the money thus collected is a 
e reasonable allowance. 
; 10, A like commission on money collected by the administrator from 


notes and accounts left by the deceased is a reasonable compen- 
sation for the service. 
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11. 


12. 


13. 


14. 


15. 


16. 


The sum of $1,942.25 cash comes into the hands of the administra. 
tor from the deceased. He retains it on hand about two months 
and then disburses it. A commission of three per cent. and an 
allowance for per diem is a sufficient allowance for the service. 
It is not too much. 


Manner of accounting.—On all moneys received the interest at the 
annual balances is added to the principal. On notes or other 
securities lost by the neglect or laches of the administrator, only 
simple interest is charged except under special and peculiar cir- 
cumstances, showing something more than simple neglect. 


An administrator is entitled to compensation for services bona fide 
rendered in endeavoring to collect and in investigating the condi- 
tion of notes, the makers of which were reputed to be insolvent. 


An administrator is not to be debited as of course with costs and 
charges attending unsuccessful suits brought by him upon the 
paper belonging to the estate. If, under the circumstances, the 
litigation was just and proper, and apparently for the benefit of 
the estate, and brought bona fide, he is entitled to credits for 
costs and charges, and for services rendered in connection with 
the litigation. 


Upon the institution of a suit against him, the administrator may 
relieve himself of liability for interest by paying the money into 
court, otherwise the legal rate of interest on each class of debts 
existing at the commencement of the suit continues according 
to law. 

To the extent that charges paid by the administrator to the Judge 
of the County Court are illegal, to that extent should the admin- 
istrator be charged therewith. 


Appeal from the Circuit Court for Gadsden county. 
The facts of the case are stated in the opinion. 


John W. Malone for Shepard’s Heirs. 


The first exception of the plaintiffs embraces two items, 


to-wit: the McAlpin note and the gold certificate, which 
we will consider in their order. 


The McAlpin Note.—The defendant in his answer says 


that he realized from the sale of the personal property of 
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said Alfred the amount of $1,727.35 as per his account sales, 
less $22, the amount of the McAlpin account not collected. 

It appears from the evidence that H. McAlpin purchased 
a portion of the personal property of the said Alfred at the 
sale thereof by the defendant, and afterwards, on the 20th 
of December, 1870, made his promissory note with J. J. 
Martin as surety in the sum of $22 payable twelve months 
after the date thereof, and delivered the same to the defend- 
ant for the price of said property. This note was not paid 
at maturity, and the defendant made no effort to collect it 
until the 4th of March, 1874, when he put itinsuit. Judg- 
ment was rendered against McAlpin and Martin on the 5th 
of May, 1874, for $27.80 and costs, execution issued on said 
judgment on the 25th of May, 1874, and was returned by 
the sheriff “ nulla bona” on the 6th of April, 1878. The 
surety was approved by the Judge of Probate who thought 
him good. The said Judge always made inquiry as to the 
pecuniary standing of parties before he approved notes. 

The defendant has failed to show that either the princi- 
pal or surety of this note was good and solvent at the time 
it was made and the credit given, and that they have since 
become insolvent. The onus is upon the defendant to 
prove these facts in order to relieve himself from liability 
for the amount of this note. (Thomp. Dig., 202.) Besides 
it appears that the defendant failed and neglected to make 
any effort to collect this note until more than two years had 
elapsed after it became due, and that it has become worth- 
less and uncollectable. 

Under these circumstances we think the defendant should 
not have been allowed the amount of this note, but should 





have been charged with the full amount of the sales. 

The gold certificate of $673.78 was made by John T. See- 
gar on the first day of January, 1867, delivered to Alfred 
Shepard and came into the possession of the defendant im- 
mediately upon his qualifying as administrator. 
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And no effort was made to collect it until the 29th of 
March, 1873, more than two years after it came into the 
defendant’s possession and sometime after the death of John 
T. Seegar. 

The defendant himself testifies that John T. Seegar al- 
ways denied his liability under this certificate of deposit. 
That he brought suit on it, to collect it, on the 29th of 
March, 1873, and the presiding Judge ruled that it could 
not be admitted in evidence for want of a proper United 
States revenue stamp, and consequently he failed to collect 
it. Atthe time the suit was instituted John T. Seegar had 
become insolvent and died. But up to the time of his 
death his credit was considered good in the community, and 
he was regarded as solvent. 

The defendant allows this claim to go out of date, which 
was a devastavit. Wms. on Extrs., 1805. 

It isapparent from the foregoing facts that by proper dili- 
gence the defendant might have collected this claim, but he 
neglected for several years to make any effort whatever to 
collect it. Indeed, he waited until the claim had gone out 
of date, and until Seegar had become insolvent and died, be- 
fore he moved in the matter. Under these circumstances 
we insist that the defendant should be charged with the 
debt. lLong’s Estate, 6 Watts, 46; 9 B. Monroe, 540; 11 
Wendell, 361; 5 Vesey, 839; 4 Florida Reps., 118. 

To relieve himself from liability on this claim the de- 
fendant relies upon the ruling of the Circuit Court for 
Gadsden county that this certificate was not admissible in 
evidence in said court, because it.was not stamped with the 
proper United States internal revenue stamp. 

This, we insist, ought not to avail him for that purpose, 
because, first, at the time said ruling was made the defend- 
ant had full power and authority under the laws of the 
United States to affix the proper United States internal 
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revenue stamp to said instrument, and thus comply with 
the ruling of said court. Second, at the time the said ruling 
was made the honorable, the Supreme Court of Florida, 
had decided the contrary of said ruling to be the law of 
the State of Florida, and the defendant should have ex- 
cepted to said ruling and prosecuted his appeal to this 
honorable court instead of attempting to use it as a cloak 
to cover the liability which he had already incurred by his 
negligence in not collecting said claim. U.S. Rev. Statutes, 
Sec. 3422; also Supplement to Rev. Stat. U.S., pp’ 102 and 
201 ; 14 Fla. Repts., 239. 

The second exception embraces a number of items, which 
we will consider in their order. The disbursement of ten 
dollars to W. J. Gunn was for his services as auctioneer in 
selling the personal property of the said Alfred. Gunn 
was engaged one day in doing it, and the compensation 
paid to him was fair and reasonable according to the de- 
fendant’s testimony. The law imposed upon the defendant 
the duty of selling this property, and allowed him com- 
pensation for this service. Thomp. Dig., 202 and 208. 
This disbursement, therefore, was not a proper charge 
against the estate, but was a personal debt of the defend- 
ant’s which should be paid out of the compensation allowed 
to the defendant tor this particular service, otherwise the 
estate will pay twice for this service—once to Gunn and a 
second time to the defendant. 

The disbursement of $19 to Owens & May was for ad- 
vertising the time and place of sale of this personal prop- 
erty. 

This service was connected with and constituted an es- 
sential part of the sale itself, hence the same objection 
which was made to the allowance of the disbursement to 
Gunn will apply with equal force against the allowance 
of it. 

20 
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The disbursement of $9 to Commissioners, $3 to R. P, 
Green, and $6.55 to J. E. A. Davidson were for costs which 
accrued ina partition suit before the Probate Court for 
Gadsden county between the defendant and plaintiff. 

This proceeding was entirely disconnected with the ad- 
ministration of the estate. Wms. on Extrs., 1575. Be. 
sides, the said Probate Court had no jurisdiction to grant 
partition of real estate, and the said proceedings in that 
behalt were void, and the costs incurred an unnecessary 
expense. Therefore these disbursements ought not to have 
been allowed defendant. 

The disbursement of $50 to Stephens & Love, attorneys, 
was for professional services in the conduct of said parti- 
tion suit, and is subject to the same objection that is made 
to the three preceding disbursements. 

The allowance of $24 is for services as specified in 
voucher 44. 

Many ot the items of service mentioned in this voucher 
are disconnected with the administration of the estate and 
were performed by the defendant voluntarily for his own 
personal advantage and benefit; besides, the allowance is 
exorbitant in this, that defendant is allowed for a day’s 
service when he was engaged for a few moments only. 

The allowance of $125.85, a commission of 6 per cent. 
on $2,097.32, amount ot sales of the personal property, is 
for compensation for the sale of said property. 

The defendant was engaged one day in the performance 
of this service. The sale was made by Gunn, an auctioneer 
whom the defendant employed for that purpose, at the price 
of ten dollars. This was a fair and reasonable price for 
the service. The notes, which, taken for the purchase 
money of this property, were written and taken by J. E. 
A. Davidson, to whom the defendant paid sixteen dollars 
for this service. 
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The care and preservation of the property prior to and 
subsequent to the sale, and up to the delivery thereof to 
the purchaser, was entrusted to S. S. Strange, whom the 
defendant employed for that purpose. 

The defendant employed S. 8S. Strange soon after qualify- 
ing as administrator to finish gathering the crop, to assist in 
paying off and dividing with the hands, to superintend the 
ginning, to take care of the stock and gather them for sale 
and deliver the property to purchasers. S. S, Strange was 
engaged in this service for two months and found himself 
during this time, and defendant paid him twenty dollars 
for his services. 

He performed the service in a very satisfactory manner 
and the compensation was very reasonable. 

The notice of the time and place of sale was advertised 
by Owens & May, to whom the defendant. paid for this ser- 
vice $12.50. 

The defendant’s services for one day with his buggy and 
horse are reasonably and fairly worth $2.50. And the de- 
fendant charged the estate with $2.50 for this service of 
selling the personal property. 

Under this state of facts we think that such a per cent. 
on the gross amount of the sales of the personal property 
as would pay all expenses necessarily incurred in and about. 
said sale by the defendant, and in addition thereto would 
pay the defendant for the value of his time and service as 
proved by the testimony, would meet the intention of the 
statute. The law certainly does not contemplate that the 
administrator shall make a profit out of the estate en- 
trusted to his care, but simply contemplates the allowance 
of a fair and reasonable compensation. 

The allowance of $58.26, a commission of (3) three per 
cent. on $1,942.25 coin and currency, of which said Alfred 
died possessed, and also $15.60, a commission of six per 
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cent, on $263.56, seem to be gratuitous and not as compen- 
sation for any service performed by the defendant. 

The allowance of commissions to an administrator on 
money of which the intestate died possessed, and upon 
money which the administrator collects, is illegal. 7 Fla. 
Reps., 44. 

It appears that the defendant came into the possession of 
the above sum of $1,942.25 when he qualified as adminis. 
trator, and deposited it with William Munroe for about 
two months, when he disbursed it to the next of kin. 

He was engaged a part of a day only in disbursing this 
money, was put to no expense whatever in and about the 
same, and charged $2 for this service, which was allowed 
to him. The defendant thought the allowance of two dol 
lars for this service reasonable and fair, and the Probate 
Court allowed it to him. If, therefore, the master allowed 
the defendant the above commissions as a compensation for 
the custody and disbursement of these moneys he has gone 
contrary to the order of reference and the evidence in the 
case. 

There is no evidence whatever that the defendant col- 
lected $263.56, or any other sum of money. 

The Third Exception.—The allowance of $24.58, a com- 
mission of three per cent. on $819.40, the amount of the 
note against John T. Seegar, which was charged to defend- 
ant, seems to be gratuitous also, and not as a compensation 
for any service performed by the defendant. 

The defendant is charged with a liability incurred by 
him for his inexcusable omission of duty, and the master 
allows him a commission of (3) three per cent. upon this 
liability as a compensation for his omission of duty. 

This is a new principle, and one of first impression, which 
we think unsound both in law and ethics and ought not to 
be sustained. 
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The allowance of $15 is for compensation to defendant in 
attending the Circuit Court in Liberty county to collect 
some worthless claims. At the time the defendant per- 
formed this service he knew these claims to be utterly 
worthless and uncollectable, and that any expense incurred 
upon them would be useless. 

Besides it does not appear that defendant made any effort 
toward collecting these claims, other than attending the 
Circuit Court for Liberty county several times. On these 
occasions he saw none of these debtors, had no reason to 
expect to meet them at court, never communicated with 
any ot them, and never sued any of them, because he knew 
them to be insolvent. Under these circumstances we 
think this compensation ought not to have been allowed. 

The disbursement of $5 to R. 8. Tucker, $8 to J. E. Du- 
Pont and $4.35 to 8. E. Stewart were for costs incurred in 
the suit against McAlpin and Martin, and should not have 
been allowed for the same reason urged against the allow- 
ance of the McAlpin note. 

Besides the costs paid to Tucker and $5 of the costs paid 
to DuPont are for the same service and a double charge 
against the estate. 

Defendant’s Exceptions.—The testimony touching the 
subject-matter of the defendant’s first exception is to the 
effect that the defendant qualified as administrator of the 
said Alfred on the 8th of November, 1870, and immediately: 
thereafter took possession of the Seegar note. More than 
two years afterwards, to-wit: on the 13th of December, 
1872, John T. Seegar departed this life in Gadsden county, 
and letters of administration on his estate were granted to 
H. B. Seegar on the 23d of December, 1872. The credit 
of John T. Seegar up to the time of his death was consid- 
ered good, and he was regarded as solvent. 

The note was overdue and unpaid when it came into the 
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possession of the defendant, and no action was taken to col- 
lect it until the 29th of March, 1873,a period of more than 
two years after it came to his possession. 

A suggestion of the insolvency of the estate of Seegar 
was made in the Probate Court for Gadsden county on the 
24th of April, 1874, and the note has not been collected in 
consequence thereot. 

The defendant testifies in regard to this note as follows: 
The indebtedness of Seegar originated in loan made to him 
by Alfred Shepard in his lifetime. In the summer follow- 
ing the death of said Alfred (who died in November, 1870.) 
the defendant called on Seegar for payment, who informed 
defendant that he was hard pressed for money, but would 
pay him as soon as cotton commenced moving. As defend- 
ant had no immediate use for the money at that time, and as 
Seegar was regarded by defendant and the whole community as 
perfectly safe, defendant deemed it most advisable for the 
interest of the estate not to sue immediately. Defendant 
called on Seegar again the ensuing fall, and Seegar informed 
him that he had shipped cotton to pay the debt, and would 
settle the same on a certain day, or sooner if return of sales 
should be received, and manifested a great desire for a 
speedy settlement, and would undoubtedly have met the 
payment promptly according to promise but for his unfor- 
tunate death which occurred a few days prior to the time 
appointed tor payment. 

The defendant never instituted suit for collection, because 
Seegar always acknowledged the claim and promised to 
pay. Seegar was regarded as a safe man, was paying inter- 
est on the money, and defendant thought it best to wait un- 
til Seegar could raise the money and thereby save the 
cost and expense of a suit. 

Among the papers turned over to defendant, as adminis- 
trator of Alfred Shepard, was a note on John T. Seegar for 
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$1,000. In June, 1872, the defendant notified Seegar that 
he held this note as administrator, and wanted it paid by 
the following February, as he wanted then to make his 
final settlement. Seegar then told defendant to put it off 
until in the fall of that year, and he would pay it as soon 
as cotton began to stir. 

Defendant called on Seegar again in October for payment 
of said note, and Seegar then told him that he had cotton 
in Savannah to pay the debt, and that as soon as it was 
sold he would pay the note. Seegar then told defendant 
that if he was pushed for the money he would draw on the 
cotton, but it was no use as the defendant would get the 
money as soon by a sale as a draw. Defendant then told 
Seegar not to disappoint him, as he was arranging to make 
his final settlement in February following. And Seegar 
told him not to be uneasy as he would pay it as soon as the 
money came. Defendant’s object in calling on Seegar in 
June, 1872, was to notify him that the note must be paid 
by the following February so that defendant’s final settle- 
ment should not be delayed. Defendant had not previously 
notified Seegar to pay the note. This was the first time 
defendant named it tohim. The note came into the de- 
fendant’s possession on the day Alfred Shepard’s estate was 
appraised. 

The defendant in October, after the June above stated, 
ealled on Seegar and told him he must certainly pay the 
note by the following February, and that defendant was 
willing that Seegar keep the money until the February, 
provided that he wonld certainly pay it at that time. 

John T. Seegar in October, 1872, told S. 8. Strange to 
push up defendant to collect said note as he was ready to 
pay it, and the defendant did not care to collect it. S. S. 
Strange repeated the above statement of Seegar’s to the de- 
fendant about a week afterwards, and the defendant then 
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said that he did not care to collect this note until he knew 
that ail the heirs were ready for a final settlement, as he did 
not want to pay interest on it. The defendant further said 
that the note was good, and he was going to hold on to it 
until the last day in the morning, as he did not know what 
might turn up. 

It is apparent from the foregoing facts that the note could 
have been collected of John T. Seegar in his lifetime by 
proper diligence on the part of the defendant, and that it 
has become uncollectable and worthless on account of and 
through the negligence and delay of the defendant in en- 
forcing the collection thereot, hence he was _ properly 
charged with it. 4 Fla. Repts., 118; 11 Wendell Repts., 
361; 5 Vesey Repts., 839; 6 Watts Repts., 46 ; 9 B. Mon. 
Repts., 540; 4 Hayw Repts., 134; 2 Y. Col. C. C., 634; 
2 Green Ch., 300; Williams on Extrs., 1806 and 1815 
(last Edition); 31 La. An., 311; Stone vs. Creditors. 

The testimony touching the subject-matter of the detend- 
ant’s second, third and fourth exceptions is that the de- 
fendant got mad, retained attorneys and brought suit on the 
Seegar note and gold certificate against Seegar’s adminis- 
tratvix within six months after the granting of letters of 
administration to her. 

Under these circumstances the law imposes the costs 
upon this defendant, (Thomp. Dig., 205,) and he ought not 
to be allowed them against the estate. Besides he had 
waited until these claims became worthless before taking 
any action on them, and even then brought the suit to 
soothe his ruffled feelings. These disbursements were an 
unnecessary expense, or made necessary by the laches of de- 
fendant and should not be allowed to him. ‘Taylor vs. 
Glanville, 3 Madd. Repts., 178, 2 Madd. Repts., 159; Caf- 
frey vs. Darley, 6 Vesey Repts., 497; O’Callaghan vs. 
Cooper, 5 Vesey Repts., 117, note 2: Jones vs. Lewis, 1 
Cox Repts., 199. 
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The testimony touching the subject matter of the de- 
fendant’s sixth exception is that these costs were in excess 
of the fees allowed by law, and that the master allowed as 
much of them only as was authorized by the statute. 
Chap. 1815. 

The objection urged against the allowance of a commis- 
sion of 3 per cent. apon the $1,942.35 will apply to de- 
fendant’s seventh exception, and the objection to the allow- 
ance of a commission of 3 per cent. upon the amount of 
the Seegar note will apply to defendant’s eighth exception. 

The defendant’s ninth exception was properly disallowed 
and overruled. Young Admr. vs. McKinne Admrs., 5 
Fla. Repts., 542. 


Stephens & Love tor the Administrator. 


In this ease the administrator was one of the heirs, and 
both in his individual and representative character he 
deemed it best for the interests of all parties that the 
money should remain as it was placed by deceased, as it 
would not be needed until final settlement and was drawing 
interest, and deemed both by the deceased and himself as a 
safe investment ; and it was not deemed advisable to sub- 
ject the estate to attorneys fees in bringing suit when the 
money was not then required. And though an adminis- 
trator will be personally liable for gross neglect in failing 
to collect a debt due the estate, yet he is not liable for neg- 
lecting to sue unless he act in bad faith or is guilty of wil- 
ful default or gross negligence. Thomas vs. White, 3 Lit- 
tle, p. 177; 14 Am. Decis., p. 56. 

Where the administrator exercises a sound discretion 
with regard to the collection of the assets of the estate he 
will not be held personally liable—all that a court of equity 
requires from the trustees is common skill, common pru- 
dence and caution. Executors, administrators and guard- 
















314 SUPREME COURT. 








Shepard’s Heirs v. Shepard’s Adm’r—Argument of Counsel. 





a 











ians are not liable beyond what they actually receive unless 
guilty of gross negligence, for when they act as others do 
with their own goods, and with good faith and guiltless of 
gross negligence, they are not liable. Note, Am. Dec,, 14, 
pp. 65, 66; Calhoun’s Estate, 6 Watts, 183; Crist vs. Brin- 
dle, 2 Rawle, 122. 

The general rule for the guidance of executors and ad- 
ministrators in administering their trusts is clearly and 
sufficiently laid down by Judge Stanard in delivering the 
opinion of the court in Kee vs. Kee, 2 Gratt., 116-128, and 
approved in Southall vs. Taylor, 14 Id., 221: “ The duties 
of the executor are to be performed under the obligations 
of sound judgment, acting on those considerations of wordly 
prudence which affect the safety of the pecuniary interests 
confided to his care. When such judgment, so governed, 
is fairly exercised and (tested by the facts existing and known 
at the time it is exercised), is such as would probably be 
formed by a judicious man managing his affairs with ref- 
erence to consideration of mere wordly prudence, the ex- 
ecutor is justified in acting on such judgment, and so act- 
ing is not responsible for alleged losses resulting from his 
conduct.” See Note Am. Dic., 14, 65 and 66. 

In view of the facts existing at the time, defendant ex- 
ercised a sound discretion. It was both his duty and inter- 
est so to do, as he was both administrator and heir, and 
entitled to one-fourth interest in the estate. 

An administrator is not chargeable with the consequences 
of a disastrous exercise of his discretion unless it be accom- 
panied with negligence so gross as to raise presumption of 
willful misconduct. Willbough’s Estate, 4 Wharton, 177; 
1 Wharton Dig., p. 747, par. 119. 

There isa distinction between the liabilities of executors 
with respect to creditors and those with respect to legatees, 
and there are many cases in which they would be discharged 
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as against the latter though not as to creditors. McNair’s 
Appeal, 4 R., 148 ; 1 Wharton Dig., 749, pars. 139-40. 

These authorities support the principle that so long as 
executors manage the estate of their testator in accordance 
with the ideas which testator himself entertained of it, 
and do nothing but what there is reason to believe he would 
have approved could he have been consulted, it would seem 
unreasonable to make executors responsible for losses as re- 
spects legatees. The investment was made by deceased 
and considered safe in the hands of one possessing not only 
his unlimited confidence, but also that of the community 
in which he lived. 

Compensation of administrators : 

The statute governing the matter of compensation of ad- 
ministrators is found in Thompson’s Digest, p. 208, Sec. 4, 
and was construed by this court in the case of Moore e¢ al. 
vs. Felkel, 7 Fla., 44. 

This statute and the construction thereof do not prescribe 
any measure or gauge of compensation for administrators, 
&c., save on money arising from sale of personal property, 
lands, &c., on which 6 per cent. commission is allowed in 
addition to a fair, just and reasonable compensation for 
their services. 

What is fair, just and reasonable is to be judged by the 
court auditing their accounts, and may be more or less than 
6 per cent., according to the circumstances of each particu- 
lar case; and a Court of Chancery will not interfere with 
the exercise of the discretion vested by law in the Probate 
Court in the allowance of commissions to an administrator 
except in case of manifest and flagrant abuse, but on the 
contrary will be governed by the decisions of the Court of 
Probate as the safest guide. 2 Am. Chan. Dig., p. 206, 
Sec. 619; Powell e¢ a/. vs. Burruss, 35 Miss., 605. 

It has never been adjudged in the court of any State that 
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administrators and executors are not to be compensated for 
the trouble, anxiety and responsibility of collecting debts 
and disbursing the assets of the estate. The principal re- 
sponsibility of an administrator or executor is incurred in 
making disbursements; he is responsible for every dollar he 
pays out. No allowance is made to him for any deception 
which may have been practiced upon him, or for any error 
or mistake he may make. In all things he is held to the 
strict hard letter of the law that is often obscure and diffi- 
cult of application, and if, in the judgment of the court, he 
has made a mistake, however honestly, he is held responsi- 
ble de bonis propriis, can it be contended by heirs and lega- 
tees that for all this responsibility, care, loss of time and anx- 
iety on the part of the administrators that they are entitled 
to no compensation other than the per cent. on the sale of 
the personal and real estate. 

In this country it is generally considered just that a trus- 
tee should receive compensation for his services, which is 
gauged by a percentage on amount of estate. 2 Abbott's 
National Dig., p. 501, sec. 153, and citations. 

Executors and administrators are entitled to commission 
in paying legacies as well as debts, and if the income be in- 
sufficient their compensation must be made from the prin- 
cipal of the estate. West vs. Smith, 8 How., 402; 2 Ab- 
bott’s National Dig., 501, sec. 154; 14 Ga., 416; Millen’s 
Dig., p. 32, sec. 16; Millen’s Dig., 33, sec. 26. 

And this allowance of commission is not alone to com- 
pensate for the labor and trouble expended in administer- 
ing estate, but also to reward the administrator for the re- 
sponsibility incurred and his fidelity in discharge of the 
trust. 33 Miss., p. 605. 

The costs paid by detendant to the Judge of Probate it 
is charged are greater in amount than authorized by law, 
and it is claimed that defendant is chargeable with the sur- 
plus thus paid. 
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It is the duty of the County Judge as Court of Probate 
to audit and pass the annual settlements of administrators 
and to protect and guard the estate against improper 
charges. For these duties the Judge is allowed certain 
fees, and is given the power to enforce payment. Admin- 
istrators generally are not learned in the law, but rely upon 
the integrity and competency of the officer appointed by 
the State, and deeming the charges just and right in good 
faith pay the charges demanded. Indeed it is almost im- 
practicable for the administrator to resist, and such pay- 
ments may be said to be paid under order of court. The 
excess is not large enough to authorize an appeal and the 
administrator is compelled to pay. The administrator 
should not be compelled to refund in such cases where he 
acts in good faith without fraud or collusion. 

Where there has been no fraud or improper conduct on 
the part of administrators, and the money has been dis- 
bursed bona fide in the performance of their duties, the court 
will not critically examine their disbursements in contest- 
ing or prosecuting claims, although such contest has been 
entered into partly for their own interest. 1 Wharton 
Dig., p. 760, secs. 216, 217; 1 Am. Chan. Dig., p. 383, sec. 
22; 1 Paige, 82. 

Executors are not chargeable with interest on funds in 
their hands during the pendency of their case in the or- 
phans court on exceptions to the report of the auditors. 
Hooper vs. Brinton, 8 Wharton, (Penn.) 73; 1 Wharton 
Dig., p. 762, sec. 236. 

In this case the master should not have charged the ad- 
ministrator with compound interest on an alleged balance 
due the estate after the commencement of this suit, and 
after the administrator, in consequence of its institution, 
ceased to make his annual returns to Probate Court. If by 
reason of its institution the defendant is prevented from 
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making a final settlement with the heirs, and is forced to 
hold all moneys subject to the result of this suit, he should 
not be compelled to pay compound interest on such balance 
in his hands, more especially when such balance consists 
wholly of insolvent papers charged to administrator. 

Power of County Court to sell real estate for distribu- 
tion. Statute of Fla., 1862, Chap. 1358 ; Richard Wilson 
vs. Matthison, 17 Fla., p. 630; Statute of Fla., 1870, Chap. 
1782. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Mary Sherrell and the other parties named above filed 

their bill in the Circuit Court for Gadsden county against 

Elijah S. Shepard, administrator of the estate of Alfred 

Shepard, deceased. The plaintiffs and the defendant are 

the heirs at law and distributees of the estate of Alfred 

Shepard. Plaintiffs prayed a discovery of the estate, both 

real and personal, of the decedent which came to the hands 

ot the administrator, for an account of that portion disposed 

of, a discovery of what remains on hand, that the annual 

settlements of the administrator may be opened and set 

aside, that upon said accounting the assets might be ap- 

plied in due course of administration, and that the portion 

of the residue due plaintiffs be decreed to be paid to them. 

After answer denying in many respects the liability of 

the administrator as charged, and setting up various mat- 

ters of defence, and after replication thereto, the Chancellor 

° entered an order appointing a commissioner to take testi- 
mony in the cause. Upon the coming in of the report of 
the commissioner containing the testimony taken, there 
was an interlocutory decree passed appointing a master to 
state an account, giving general directions as to the method 
of stating it, and to take further testimony touching the 
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matters referred. The master reported an indebtedness of 
the administrator of nineteen hundred and eighty-seven 
dollars and fifty-four cents. 

To this report both the plaintiffs and the defendant filed 
exceptions, and from the order of the court made upon the 
hearing of the exceptions both parties appealed. We con- 
sider each of the appeals in this opinion. 

We take up first the exceptions of the plaintiffs as in- 
sisted upon in their petition of appeal. 

The first exception is: “ Because the master failed to 
charge the defendant with the full amount realized from 
the sale of the personal property of the said Alfred, to- 
wit: $1,727.35, and also with the amount of a certificate 
of deposit in gold which was made by John T. Seegar, and 
delivered to the said Alfred in his lifetime, to-wit: 
$637.78.” 

The objection to the first item is upon the ground that 
the master failed to charge the defendant with the amount 
of the note of McAlpin for personal property purchased. 

The statute requires the administrator when giving credit 
upon a sale of the personal property of the decedent to 
take a bond or promissory note with good security of the 
purchaser. In this case he did take a promissory note with 
one surety. The Judge of the County Court testifies that 
he “ approved the note of McAlpin and Martin, which was 

ajoint and several note, and when he approved the said 
note he” (here a word is evidently omitted. We presume 
it was thought) “ it good for the amount, and always made 
inquiry as to the pecuniary standing of parties before he ap- 
proved notes.” 

This is not sufficient to excuse the administrator. We 
know of no statute which gives the Judge of the County 
Court any power in the matter of this approval ; and the 
question of sufficiency is not referred to him for enquiry, 
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making his judgment an excuse for laches or neglect upon 
the part of the administrator. While the Judge of the 
County Court is a competent witness, yet his conclusions, 
omitting all facts which constituted the basis of them, can- 
not be accepted as proof. There is nothing that discloses 
the nature or the extent of his enquiry, the facts he ascer- 
tained, the actual or reported pecuniary standing of the 
party in the community, or anything which would enable 
the Chancellor to conclude that the administrator discharged 
his duty by taking a note with good security in this in- 
stance as required by law. Conclusions as to this fact are 
to be found by the Chancellor upon proof of the circum- 
stances. This is not a matter left to the judicial judgment 
of the Judge of the County Court. If a person accepts 
the office of administrator he “ must use due diligence and 
not suffer the estate to be injured by his neglect,” and in 
case of a loss, accompanied by unexplained delay, he must 
show facts of such character as in law excuse it. Two 
years and several months transpired here without suit, and 
we see no effort to obtain security for the amount or to col- 
lect it during this time, and when sued the return was nulla 
bona. Unexplained delay and loss being shown, the burden 
of proving the taking good security or the exercising of 
reasonable caution, prudence and care in the matter of 
taking the security and collecting the debt, devolved upon 
the administrator. Under all the circumstances stated the 
administrator should have been charged, and this exception 
should have been sustained. To hold otherwise here would 
be equivalent to legislation authorizing the administrator 
to sell personal property upon security to be approved by 
the Judge of the County Court, for all that appears is the 
statement of the Judge that re approved the security, and 
that his custom was to enquire as to the pecuniary standing 
of parties before he approved notes. 
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The sale of personal property authorized by the statute 
does not contemplate that the notes taken for it are to be 
treated as an investment for the benefit of either creditors 
or distributees. Credit is allowed in view of the fact that 
such a course is calculated to realize a better price for the 
property. 

It'is the duty of the administrator to be diligent. in the 
collection of personal property notes when due, and if an 
investment of the funds realized is proper under the then 
existing circumstances of the estate such investment must 
be of that character as the law sanctions. In this case it 
does not appear that the administrator took security of the 
character required by the statute, and there is unexplained 
delay to sue for two years or more. 

In England such sales are made for cash, and the execu- 
tor is immediately chargeable with the price. The rule in 
Pennsylvania, as it is in South Carolina and Georgia, upon 
the general subject of the liability of administrators, is cer- 
tainly as liberal'as in most of the other States. (Neff’s Ap- 
peal, 57 Penn. State, 95, by Judge Sharswood.) The case 
of Johnston’s Estate, 9 Watts & Sergeant, 108, is in princi- 
ple this case. In that State the rule was to sell the per- 
sonal property at a short credit, taking notes with security. 
The Supreme Court of that State, in Johnston’s Estate, 9 
Watts & Sergeant,108,says: ‘“‘ When this method is adopted 
he” (the administrator) “is not chargeable when he acts 
with good faith and ordinary care immediately on the sale, 
but he becomes liable at the expiration of the time of credit, 
and to discharge himself he must show that the money, if 
not received, was lost without any default or negligence on 
his part. Thus if he is able to prove the solvency of the 
purchaser and surety at thé time of sale, and that in the 
intermediate time he became insolvent, or that he used or- 
dinary diligence to obtain payment and failed, he is entitled 
21 
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to an exoneration. But this it is incumbent on the execy- 
tor to prove, as he is prima facie liable and the burthen of 
proof is thrown on him.” The court, after reciting the 
facts, say: “It is conceded that the debtor and security 
were good at the time of the sale, so that the case depends 
on the question whether the administrator has shown that 
the loss has arisen from circumstances over which he had 
no control, and not in consequence of any default of his, 
The facts are that he gives a credit of six months, and go 
far as appears takes no further steps to collect the amount 
due. He neither commences suit nor does he even demand 
payment until six months after the note arrived at matu- 
rity and after the time given for the settlement of the es- 
tate. It is a case not of ordinary care, but of gross negli- 
gence, for he has failed to show that he made any efforts 
whatever in proper time tu recover the money.” See also 
Scharborough vs. Watkins et uzx.,9 B. Mon., 540; Brazeale’s 
Admr. vs. Brazeale’s Distributees, 9 Ala., 497; Starke 
vs. Hunton, 2 Green’s Chancery, 300. The administrator 
here should have been charged by the master with the 
amount of this note, principal and interest, as of the date 
it became due. Southall’s Admr. vs. Taylor e¢ als., 14 
Grat., 283. 

The next exception is because the master failed to charge 
the detendant with the amount of a receipt of John T. 
Seegar for $637.78. This receipt was given by Seegar to 
the deceased on the first of January, 1867, for that amount 
of gold deposited with him. 

Alfred Shepard died in November, A. D. 1870, and the 
defendant obtained letters of administration on his estate 
on the eighth of November of the same year. This sum 
was charged to the administrator as so much cash in his 
account filed 17th January, 1871. In his account of 1876 
a credit for this sum and interest is entered in the words 
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following: “Gold receipt against the estate of John T. 
Seegar failed to recover in court and interest $916.66.” 
The administrator testifies that Seegar always denied his 
liability upon the receipt. On the 29th of March, 1878, 
the administrator instituted suit against Hester B. Seegar, 
the administratrix of John T. Seegar, he, J. T. 8., having 
died on the 18th December, A. D. 1872. On the 24th of 
April, 1874, the administratrix of Seegar filed a suggestion 
of insolvency in the County Court. The administrator 
failed to obtain judgment upon the receipt, because, as he 
states: “ The Judge presiding ruled that the certificate 
could not be introduced as evidence of the debt for want of 
the proper U.S. revenue stamp.” On the same day that 
the suit was instituted on the gold receipt the administra- 
trix of Seegar was sued upon a promissory note of Seegar 
for $1,000. A suggestion of the insolvency of the estate of 
Seegar was filed in the Probate Court on the 24th of April, 
1874. A judgment was obtained on this note for $1,147.90 
on the 12th of April, 1875. It is admitted by the parties 
that the credit of John T. Seegar up to the time of his 
death was considered good in the community, and that he 
was regarded as solvent, and it appears from the record 
that he was a merchant in the town of Quincy, Florida. 

The question is whether to the extent a loss has occurred 
to the estate the administrator is responsible. 

The deiendant here obtains letters of administration on 
the eighth (8th) of November, 1870, charges himselt with 
this receipt as cash in January, 1871, and neglects to bring 
suit against its maker, asolvent merchant in good standing, 
who at all times denied his liability, until the 29th of 
March, 1873, over two years and three months after his ap- 
pointment, and at a time at which a suit could not have 
resulted in its recovery, as is shown by the result of the 
suit upon the promissory note of Seegar instituted at the 
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same time. Independent of any question of the matter of 
the neglect to place a stamp upon the certificate, or the ne- 
cessity for so doing, we think the facts here show a degree 
of negligence which no prudent man would practice, and in 
view of the admitted denial of the liability by Seegar the 
case is one of careless indifference and gross negligence. 
_ Why suit under these circumstances should have been so 
delayed we cannot see. For over two years he neglects to 
make even a demand for this money so far as the records 
disclose. Indeed he seems to have desired to treat it as an 
investment, when the laws of this State prohibit such an 
investment upon personal security. 

“In the,case of Lawson vs. Copeland, 2 Brown’s C. C., 
156, an executor was charged with a bond debt for neglect- 
ing to take legal steps to collect it, in consequence of which 
it was lost. So in Powell vs. Evans, 5 Ves., 843, he was 
charged for neglecting to call in money lent out by the 
testator on personal security, and the debtor became insol- 
vent.” Says Mr. Justice Nelson in Schultz vs. Pulner, 11 
Wend., 366: “If debts are not collected within a reason- 
able time after letters testamentary or administration, either 
by personal application or suit, which by such means may 
have been collected, whether the debts have been lost by 
such delay or not, or whether their motives may have been 
pure or not, the iaw holds them personally responsible to 
the creditors and distributees. There is nothing hard or 
unjust in this principle. It is only exacting of these repre- 
sentatives that diligence and attention to the business of 
others voluntarily assumed upon themselves which they 
should and which every discreet man would bestow upon 
his own.” See also Stark vs. Hutton, 3 N. J. Kq., 306, 
307. 

In determining what is reasonablediligence in such matters 
it must be remembered also that an administrator’s duty is 
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to wind up the estate at as early a day as practicable. As 
remarked by Judge Sharswood in Neff’s Appeal, 57 Penn. 
State, 97, “‘an administrator is under obligation to dili- 
gence in preparing for distribution.” It is also the fact 
that in this case this debt was due by one engaged in mer- 
cantile pursuits subject to the incidents and hazards of 
trade. Such obligation should be collected as soon as prac- 
ticable. See remarks upon this subject in Southall’s Ad- 
ministrator vs. Taylor, 14 Grat., 279, 282; 31 La. Ann., 
812. 

The case of Kee’s Executors vs. Kee’s Creditors, 2 Grat., 
116, cited by appellant and defendant, will be found upon 
examination to present facts of a peculiar charaeter entirely 
unlike the facts in this case. 

The case of Southall’s Administrator vs. Taylor, 14 Grat., 
283, cited by appellant and defendant, does not support the 
view that in this matter the administrator here under the 
circumstances of this case would be excused. In that case 
one of the questions was,-whether the administrator was 
bound for the amount of a bond. The court say: “It 
seems that Southall is clearly bound for the amount of the 
bond in question on the ground that he did not use ordi- 
nary diligence in respect to it after it felldue. He suf- 
fered nearly twelve months to elapse after its maturity with- 
out (so far as the record shows) making any demand for its 
payment.” The case of Thomas vs. White, 3 Little, 177, 
was where under very peculiar circumstances and contrary 
to the general rule, an administrator was not charged 
with a loss occasioned by his not bringing suit until the act 
of limitations opposed a bar to recovery. The rule in 
South Carolina, as announced by its courts in 1841, cannot 
prevail in this State to its full extent, as there personal se- 
curity was what was usually required for investments. 
See Glover vs. Glover, MeMullen’s Equity, 154, but as appli- 
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cable to the subject-matter of this case we think that the 
principles announced sustain our conclusions. Taveau ys, 
Ball, 1 McCord’s Chancery, 464; Mikell vs. Mikell, 5 
Rich. Eq., 225. No interest was due here until demand 
made. 

Seegar was simply a depositary of this gold. The trans. 
action was nota loan. Payne vs. Gardner, 20 N. Y., 170. 
Under the circumstances we think that interest should be 
allowed only from the time when the suit was commenced 
for its recovery. 

The next exception which we examine is that of the de 
fendant to the charge of the administrator with the amount 
of the Seegar note. This note was dated January 1, 1867, 
due one day after date, and went into the possession of the 
administrator about the 8th November, 1870. On the 13th 
December, 1872, Seegar, the maker, died, and on the 23d 
December Hester B. Seegar qualified as his administratrix. 
The administrator sued the administratrix of Seegar on 
the 29th March, 1873. A suggestion of the insolvency of 
the estate was filed on the 24th April, 1874, and the note 
has not been collected in consequence thereof. There was 
delay to sue here therefore, an over-due note of over two 
years during the life-time of its maker, and when his ad- 
ministratrix is sued three months afterwards insolvency is 
suggested. During the life of the maker he was believed 
to be solvent, his credit was good, and he was paying in- 
terest on the money. The note represented a loan made 
by Alfred Shepard to Seegar. 

The evidence disclosing the circumstances attending this 
transaction is substantially as follows: The administrator 
testifies that in June, 1872, he notified Seegar that he held 
the note as administrator, and told him that he wanted it 
paid by the following February (1873), as he wanted then 
to make his final settlement ; that Seegar then told him to 
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put it off until the fall of that year and he would pay it 
as soon as cotton began to stir; that in October he called 
on him again for the payment of said note, and Seegar told 
him that he had the cotton in Savannah to pay the debt, 
and as soon as it was sold he would pay the note. He (Seegar) 
also then told him that if he (Shepard) was pushed for the 
money he would draw on the cotton, but that it was no use 
as he would get the money as soon by a sale as by a draft. 
He (Shepard) then told Seegar not to disappoint him as he 
was making his arrangements to make his final settlement 
in February following. Seegar said to him not to be uneasy 
as he would pay it as soon as the money came; that this 
‘ interview took place in Seegar’s store, and it was the last 
time that he saw Seegar, as he (Seegar) died soon afterwards. 
He afterwards called frequently at Seegar’s store, but did 
not see him as he was confined by sickness. After Seegar’s 
administratrix had qualified he called upon John W. Ma- 
lone, her attorney, who told him that the note would be 
paid as soon as the estate was somewhat settled. In his 
cross-examination he states that he understood him to mean 
that he would pay the note as soon as the condition of the 
estate could be rightly ascertained if the assets were suffi- 
cient to do so; that subsequently he told him the estate 
was unable to pay more than seventy-five cents on the dol- 
lar; that afterwards he told him the estate could only pay 
fifty cents, and oftered to compromise at that sum in notes 
and lands at a price stated. This he refused, deeming the 
valuations too high. No interest on claims against the 
Seegar estate was to be paid. He then sued the note, and 
a suggestion of insolvency was made at the same time that 
he obtained judgment. Seegar had been a prominent mer- 
chant in Quincy for years, and was in good standing and 
credit. The above is substantially the direct examination. 
Upon the cross he stated in substance, in addition to what 
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is above written, that he had not notified Seegar to pay the 
note before June, 1872, as his object was to notify him to pay 
by February so that his final settlement would not be de 
layed, and that he called in the following October and told 
him that he must certainly pay by the following February ; 
that he (Shepard) “was willing that Seegar should keep 
the money until] February, provided he would certainly 
pay it at that time, and Seegar told him that he was going 
to pay as soon as he sold the cotton, and did not want to 
keep it until February; that he looked upon Seegar as 
‘good as the bank and he wanted to be lenient with him; 
that he had paid out all the money he had collected to the 
heirs, and was not going to pay out any more until he: 
made his final settlement in February, and, therefore, did 
not want the money until February, 1873.” 

S. S. Strange, one of the heirs of Shepard, testifies that 
about October, 1872, he had a conversatien with John T, 
Seegar relative to said note, in which conversation Seegar 
told him to push up E.S8. Shepar1 to collect the note, as 
he was ready to pay it; that the said Shepard did not care 
to collect it at present ; that a week or so after this conver- 
sation he met Shepard at Shepard’s gin-house and repeated 
to him what Seegar had said about the note, and that Shep- 
ard said he did not care to collect it until he knew that all 
the heirs were ready for a final settlement, as he did not 
want to pay the interest on the note; that the note was 
good, and that he was going to hold on to it “ until the 
last day in the morning,” as he did not know what might 
turn up. The witness, on cross-examination, says that 
when Shepard told him this he neither objected nor con- 
sented to it. 

Summing this testimony up it amounts to this: That 
the administrator deeming the maker of this note solvent 
such being his reputation in the community, and being a 
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merchant subject to the vicissitudes of risks and dangers 
of trade, instead of using any special effort to collect the 
note, holds it as an investment waiting the time for distri- 
bution of the estate; that shortly before that time the 
maker dies, his estate turns out to be insolvent, and the 
money is either wholly or in part lost, the time which the 
note is retained being over two years. Can any case be 
found in any State where the law as to investments by ad- 
ministrators of the moneys of an estate is similar to the 
law of Florida which sanctions such action by the admin- 
istrator? Such investments are here required to be made 
upon such mortgage security as the court may allow, the 
day of payment of the money or other security not to ex- 
ceed one year from the date of the obligation. Moore & 
Montford vs. Felkel,7 Fla.44. There are, it is true, other 
obligations in the shape of bonds which are now author- 
ized investments, but the general statute above stated fixes 
the policy of the law upon the subject. 

In South Carolina, Glover vs. Glover, McMullen’s Equity 
Reports, 154, a distinction is based upon their policy as to 
investments of such funds. As ordinary persona] security 
alone is there required the court enquire what motive there 
could be for calling in what is thought to be a good invest- 
ment, as all the object to be obtained would be again to in- 
vest it upon like or other security. A different rule it is 
true controls the investment of funds in hand and the col- 
lection of sums due an estate. Therule is much more strict 
as to investments, but the rule as to the collection of notes 
due an estate is not that the administrator may, because of 
reputed solvency, postpone the collection of the note of one 
engaged in trade to the date when a distribution is to be 
had. An administrator who extends credit up to the time 
of distribution neglects to collect the asset for as long a time 
as he can neglect this duty. If it is his duty to collect it 
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he should do so as soon as he reasonably can. Says the 
Master of the Rolls in Powell vs. Evans, 5 Ves., 844: 
“*T desire to be understood that debts due upon personal 
security are what executors without great reason ought not 
to permit to remain longer than is absolutely necessary.” 
In this case we think that he could have done so if he had 
endeavored to do it, and that his treating the note as an 
investment cannot be sanctioned. In the case of Moore & 
Montford vs. Hamilton, 4 Fla., 118, this court remark 
“that if an executor without good reason leave money due 
upon personal security, which though good at the time, 
afterwards fails, he will be responsible,” citing 5 Ves., 839; 
1 Mad., 298. The note to the case of Powell vs. Evans, 5 
Ves., 844, we think gives a very correct statement of the 
rule so far asapplicable in this State: ‘There may be cases 
in which it would be injurious to the parties interested if 
trustees were to press on all the remedies for the recovery 
of a demand, Sitwell vs. Bernard, 6 Ves., 535, but as a 
general rule executors are under the necessity of getting in 
their testators property by all possible remedies ; if any se- 
curities seem proper to be continued the court alone, it has 
been said, must judge of that and give the proper diree- 
tions ; executors who take upon themselves to exercise a 
discretion on such points must as in the principal case be 
responsible for any loss sustained in consequence of their 
misplaced confidence however good their intention may 
have been ; Gaskell vs. Harman, 11 Ves., 498, for though 
it is never the inclination of courts of equity to discourage 
persons from acting as executors, or to throw difficulties in 
their way, (Freeman vs. Fairlee, 3 Meriv., 42; Tebbs vs. 
Carpenter, 1 Mad., 298,) still persons accepting a trust of 
that kind must use reasonable diligence; if, by their de- 
fault, any loss arise they must make it good to their testa- 
tor’s estate. Lawson vs. Copeland, 2 Brown, 157; Tebbs 
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vs. Carpenter, whi supra ; see also note 4 to Tew vs. Win- 
terton, 1 V., 451. An executor however like any other 
trustee or agent will be exempted from responsibility when 
he has transacted business in the regular and usual manner ; 
though the loss sustained might by a more than ordinary 
degree of caution have been avoided ; (see the concluding 
part of the note to Rowth vs. Howell, 3 Ves., 565,) and 
that the rule above stated which requires a trustee or exec- 
utor to call in all outstanding debts or securities at least 
admits qualifications and restrictions of its generality. 
See note to Sitwell vs. Bernard, 6 Ves., 520.” See also 
Harris vs. Parker, 41 Ala., 624; Bondurant vs. Thompson, 
15 Ala., 202; Dean vs. Rathbone, 15 Ala., 328; 2 Perry on 
Trusts, Sec. 440. 

In this case the administrator was bound to call in this 
note in a reasonable time and reinvest the proceeds or oth- 
erwise dispose of thém according to law. We think if he 
had so desired he could have collected it, and failing so to 
do he must take the risk of treating it as an investment 
and continuing it without any sufficient reason as he did. 
The rule is that for worthless paper an administrator is not 
chargeable and need not sue, and if it be also true that he 
need not take measures to collect solvent notes, and can 
postpone action looking to their collection until distribu- 
tion, then he is practically required to do nothing in the 
matter of collections, and all the risk falls upon the estate. 

The remaining exceptions are based upon allowances 
made under the provisions of the statute of February 17th, 
1833, which is as follows: “ Executors and administrators 
shall be allowed all reasonable charges on account of dis- 
bursement of funeral expenses, and in the administration of 
the estate of the person deceased, and shall also be allowed 
a fair and just compensation for their services, and also a 
compensation not exceeding six per cent. on money arising 
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from the sale of personal property * * and lands of the de- 
ceased.” McC.’s Dig., p. 98, Sec. 78. This statute was 
construed in part in the case of Moore & Montford, Exee- 
utors, vs. Felkel & Wife, 7 Fla., 63. As we understand 
the statute and the interpretation there given it provides 
that he be allowed : 

First. All reasonable charges on account of funeral ex- 
penses. 

Second. All reasonable charges incurred in the adminis. 
tration of the estate of the person deceased. 

Third. A fair and just compensation for his services. 

Fourth. A compensation not exceeding six per cent. on 
money arising from the sale of real and personal property 
of the deceased. 

In view of this statute we examine the action of the 
court when controlled by its provisions. An allowance 
for a sum paid an auctioneer for selling the personal prop- 
erty, we think is a proper credit to the administrator. It 
is a reasonable charge and disbursement for the benefit of 
the estate. Sale of the personal property by an experienced 
auctioneer will result generally in great benefit to the e- 
tate. The presence of the administrator is also necessary 
to see that good security is taken when credit is extended. 

The next allowance objected to is on account of a sum 
for advertising the time and place of sale of the personal 
property. This is a reasonable and proper charge against 
the estate. 

The next allowances objected to are amounts paid com- 
missioners, cost of court and attorneys’ fees in a proceeding 
for partition had before the Probate Court between the de 
fendant and the plaintiffs. [These items are given in Mr. 
Malone’s brief on page 306.—Rep.] It appears that in def- 
erence to the heirs the lands were not sold, but were divided 
among them by an order of the County Court, each heir re- 
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ceiving his portion without any dissent to the division, but 
assented thereto, each party drawing for his portion. These 
parties are here seeking equity against this unfortunate 
administrator, and yet they urge the rejection of this allow- 
ance made for expenses incurred for their benefit with their 
consent and in deference to them. This is not right upon 
the part of these heirs. They were here not only “silent 
when conscience required them to speak,” but they profited 
by this silence, and they cannot now be heard to speak 
when not only “ conscience requires them to be silent,” but 
when they wish to profit by their speaking. They are es- 
topped from making this objection. Seeking equity they 
must do equity. 

The next allowance excepted to is the sum of $24.50. 
The objections made here to the items composing this 
charge are so general that we are unable to determine 
what is the precise position of the plaintiffs. [Mr. Ma- 
lone’s brief, page 306.] They say many of the items 
are disconnected with the administration and were for 
personal benefit. Some of the charges are in connection 
with the partition suit before mentioned. Our views 
as to these we have expressed. The administrator, it 
appears, did not live at the county site. This voucher 
embraces a number of charges for going from his place of 
residence in the country to the county site in town. Some 
of them are for a single service which evidently consumed 
but a short time in their performance. The administrator 
furnished his own horse and buggy in making the trips, 
and the charge is usually two dollars. We are inclined to 
think that the charge in some cases is too much, but we 
have nothing before us to sustain such a conclusion. We 
do not know the distance traveled. We do not know but 
that he was occupied some time in finding those persons 
with whom he had business, or the length of time he had 
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to wait after finding them. These and many other con- 
siderations must enter into any tair determination of this 
matter. The allowance must stand, as we cannot say it “ ig 
not a fair and just compensation for the service rendered.” 

The next credit allowed, which was excepted to, is an 
allowance of $125.85, a commission of 6 per cent. on $2,- 
097.32, amount of sales of the personal property. We 
cannot find sales to this amount. We find sales of persona] 
property to the amount of $1,999.57. If this sum repre- 
sents the amount of “ money arising from the sale of per- 
sonal property” the allowance is within the law, and we 
will not disturb it. If it represents promissory notes or 
bonds received from purchasers at such sale it is not a com- 
mission on “* money,” and cannot be allowed. The admin- 
istrator is entitled to commissions on the cash received at 
such sale, but where credit is extended he is not entitled to 
a commission except as he collects the note or security. In 
the case of Moore & Montford, Executors, vs. Felkel and 
Wife, 7 Fla., 63, the Circuit Court instructed the jury that 
they should not allow commissions on the value of lands and 
slaves, and this court sustained the instruction, holding 
that the purpose of the act was “ to restrict to a percentage 
on money arising from sales.” To the extent that the allow- 
ance conflicts with the views expressed the exception should 
have been sustained. 

The next objection is to an allowance as follows : 

‘Commissions on $2638.56, collections on certain notes 
and accounts, (@ 6 per cent., $15.60. Commissions on $1,- 
942.25, coin and currency, (@ 3 per cent., $58.26.” 

We cannot understand these allowances otherwise than 
as being for accounts and money left by deceased. This 
being so, we are not prepared to say that the allowance of 
six per cent. for services rendered in collecting the notes 
and accounts is improper. This is not commissions upon 
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moneys received from sales, but as a general rule the trouble 
and time involved in the collection of the moneys due upon 
the one is the same as collecting the moneys due upon the 
other. Indeed, as the statute requires security upon notes 
for personal property sales, and the probability is that 
what is left by the deceased are simple open accounts and 
notes unsecured, there would probably be more trouble in 
collecting the notes and accounts so left than those given 
upon sales. By analogy to the allowance made by law for 
the one service the sum allowed here by the court is not 
excessive. Again,as to this matter, we are in no condition 
to review this exercise of discretion by the court. We do 
not know what were the incidents in the matter of expendi- 
ture of time and incurring trouble in the collections. 

It appears that the sum of $1,942.25 came into the pos- 
session of the administrator when he qualified ; that he 
deposited it with William Munroe for about two months, 
when he disbursed it to those entitled. He was allowed 
two dollars for his services in going to town to disburse it, 
and a compensation of three per cent. for his responsibility 
in taking care of and paying it out. 

The length of this opinion forbids our entering upon the 
discussion of the general subject of the matter of compen- 
sation to trustees, executors, administrators and others occu- 
pying similar fiduciary relations. The whole subject is 
fully and ably presented in the third edition of Perry on 
Trusts, §$918, 919, and notes. 

The question in a case of this character is not the cost 
of safe keeping and labor alone, but a compensation for re- 
sponsibility also. Looking to the decisions in the several 
States the commission and per diem here allowed is rea- 
sonable. In Bendall’s Distributees vs. Bendall’s Admr., 
24 Ala., 306, five per cent. on the amount of cash which 
came to his hands was allowed the administrator. In Vir- 
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ginia five per cent. upon receipts have been allowed. The 
same amount is allowed in Pennsylvania. We do not 
think, however, that a larger sum than three per cent. 
should be allowed in this State upon a receipt and disburse- 
ment of this character. 

The next objection is to an allowance of twenty-four dol- 
lars and fifty-eight cents as commission on the amount of 
the Seegar note which was charged to the administrator as 
a loss occasioned by his non-performance of duty. This 
matter should be treated we think in the same way in which 
an improper investment is. Under the general principles 
of equity the distributees are entitled to receive all such 
sums, principal and interest, as were paid upon this note, 
the administrator being entitled to compensation for his 
services in collecting. This is the extent of the service he 
rendered. The rest was neglect and carelessness, not as a 
matter of course criminal, but neglect in a business sense. 
These sums will be charged to him in his yearly account 
and will enter into his yearly balances. For the sum re 
maining due the administrator will be charged simple in- 
terest. This we understand to be the rule adopted as to 
the Lockerman & Craig note in Moore & Montford vs. Fel- 
kel, 7 Fla., pp. 54,60. Seealso Sanderson’s Administrators 
vs. Sanderson, 17 Fla., 862; Perry on Trusts, 471. 

The next objection is to an allowance of fifteen dollars 
($15). We are unable to ‘see from the master’s report 
where such a distinct entry was made for this service. 
The testimony of the defendant is all we find upon the sub- 
ject. He states that the memorandum of claims “ in Ex- 
hibit B. were utterly worthless, or he so regarded them, 
that he went to Liberty county, Florida, during the sitting 
of the Circuit Court three several times and tried to collect 
the claims but could not do so.” An administrator, not- 
withstanding common report of insolvency of a debtor to 
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the estate, is entitled to reasonable compensation for ser- 
vices in investigating the facts and ascertaining the truth. 
As we understand the matter, the administrator is here 
paid for this service, and upon his ascertaining that noth- 
ing could be recovered of the parties he claimed and re- 
ceived credit for the notes with which he had been charged. 
Had he failed to make such enquiry, and the fact had 
turned out to be that a recovery might have been had of 
some of the parties and the money realized, then there 
would have been a charge for gross negligence in trusting 
to common: rumor and not making an honest enquiry into 
the matter. The credit was properly allowed. 

The next exception was to an allowance for five dollars 
paid R. 8. Tucker, eight dollars to J. E. DuPont and four 
thirty-five one-hundredth dollars to 8. E. Stewart. We 
find nothing upon this subject in the record except an en- 
try of a credit in the master’s account for the sum of $5 paid 
R. S. Tucker. Referring to voucher number one, upon refer- 
ence thereto we find it is for sherift’s costs. As to the other 
items we find a simple entry of $4.35 paid 8. E. Stewart, 
costs on execution against McAlpin and Martin, insolvent. 
As to the charge of $8 for amount paid to J. E. DuPont 
we find a receipt for that amount of costs by him as sheriff. 
The Judge of the County Court having the accounts before 
him and having allowed them, the presumption before the 
Circuit Court and here is that the charge is not for the 
same service. We find nothing in this record to rebut this 
presumption, except that the receipts are for sheriffs’ costs 
by two different sheriffs. We presume one succeeded the 
other to the office, and that the charge was for different 
services by different officers. If the charges are for the 
same service as a matter of course only one charge can be 
allowed. The fact that the suit in which these costs were 
incurred was unsuccessful is not alone sufficient ground to 
22 
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disallow the costs. If the administrator acted in good 
faith in bringing the action the costs fall upon the estate 
in case of failure. In the matter of Horace Grout, 15 
Hun., 22 N. Y., Sup. Ct. Repts., 364; Collins vs. Hoxie, 9 
’ Paige, 81; Moses vs. Murgatroyd, 1 John. Chy., 473. The 
administrator “is presumed to have acted in good faith, 
and in the absence of evidence of bad faith on his part is 
entitled to be reimbursed.” 

This disposes of the plaintiffs’ exceptions in the Circuit 
Court to the master’s report. 

The first exception of the defendant in the Circuit Court 
to the master’s report was on account of the charge of the 
Seegar note to the administrator. That matter has been 
already disposed of. 

The second exception is to the refusal of the master to 
credit the defendant with the sum of thirty-two fifty one- 
hundredths dollars, being per diem in attending court in 
prosecuting the suit against the administratrix of J. T. 
Seegar. This exception it is insisted should not be allowed 
because the service was rendered necessary by the laches of 
the defendant in not collecting the note. It is true that 
this court has felt constrained to hold, as the Circuit Court 
did, that this administrator should be charged with this 
note because looking to all of the circumstances we think 
such is the law. 

It does not necessarily follow, however, that the adminis- 
trator is not entitled to compensation for his services ren- 
dered in connection with this suit or an allowance for costs 
therein. These services and costs were not incurred in case 
of a suit between trustee and cestuis que trust. The suit 
here is by the administrator against a stranger debtor to the 
estate upon a contract with the deceased intestate overdue 
when it came to his hands. The rule is that if the litiga- 
tion here in connection with which these expenses and 
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costs were incurred was just and proper, and apparently for 
the benefit of the estate, the administrator should be al- 
lowed them, notwithstanding the suit did not result in pro- 
ducing the money. In Gouverneur vs. Titus, 1 Edw. Chy., 
482, where the defense of the administratrix was unsuccess- 
ful, the court say “she must pay the costs of the suit to be 
taxed. Nevertheless she stands in a representative capac- 
ity, * * * and inasmuch as it appears she has not acted 
otherwise than with a view to benefit the estate she repre- 
sents the costs must be charged upon the estate and not 
against her personally. This was done in Moses vs. Mar- 
gatroyd, 1 John. Chy. Repts., 473.” Says Kennedy, J., in 
Mumper’s Appeal, 3 Watts & Sergeant, 443: “ Generally 
I take it that the ordinary costs and expenses incurred by 
him (the executor) in either prosecuting or defending a 
suit as executor for the benefit of the estate are to be paid 
out of it.” Day vs. Day, 2 Green Chy., 557; Hardy vs. 
Call, 16 Mass., 530; Connally vs. Pardon, 1 Paige, 291 ; 
Roosevelt vs. Ellithorpe, 10 Paige, 415. 

In this case the administrator, during the life-time of the 
debtor, instead of collecting the debt as was his duty, re- 
lied upon the promise of the debtor to pay when he needed 
it for distribution. The debtor dies, the administrator calls 
upon the attorney of the estate, and the administrator leaves 
with the idea that all will he right ; that when the assets 
are made available the debt due his intestate will be paid. 
He calls again. He is told that the estate cannot or will 
not pay more than seventy-five cents on the dollar. He 
calls again. He then finds it doubtful whether it will pay 
fifty cents, and there is to be no interest allowed on his 
debt. In the meantime no declaration of insolvency is filed 
in the County Court by the debtor. Considerably vexed, 
if not angered, and properly so, we think, from the record 
here, he sued before the expiration of six months after the 
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qualification of the administratrix of the deceased debtor, 
thus relieving the defendant in the suit of costs under the 
statute. Under the then existing circumstances it was emi- 
nently proper for him to sue,and sue at once. It was time 
for him to act. The estate was growing less and less in 
value according to the representations of those entitled to 
speak for it. Every time he called he was told he could 
get less, and yet no declaration of insolvency. He sued. 
He found his heretofore admitted claim resisted, and finally 
a declaration of insolvency is filed, and so far as this record 
discloses the entire debt is lost. 

As to the matter of costs paid the Judge of the County 
Court. The exception as to this matter is general. We 
do not propose in this or any other case to examine all the 
bills of costs filed during a lengthy administration and cull 
out what we think are illegal charges. To the extent that 
they have been pointed out here we have examined them. 
Wherever the charges are illegal they must be disallowed 
to the extent they are illegal and charged to the adminis- 
trator. His remedy is not against the estate. 

As to the exception in the matter of the commission 
allowed on $1,942.25 cash received, we have already dis- 
posed of the matter. 

The only remaining exception to be considered is tu the 
charge of the defendant by the master with compound in- 
terest on $1,514.22 for four years after the commencement 
of this suit and after defendant had ceased making settle- 
ments with the Court of Probate. 

We know of no rule which authorizes a difference in 
the rate of interest after the commencement of the suit. 
Money received and not re-invested according to law is 
presumed to be money “retained” by the administrator, 
and the rule of the statute is that the interest must be 
added to the principal annually. The administrator can 
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relieve himself of this liability by paying the money into 
court upon the institution of the suit, (Perry on Trusts, 3 
Edition, Sec. 468, and cases cited ;) “ but so long as litiga- 
tion is pending over the fund, and the money is not brought 
into court, the trustee is bound to keep it invested,” 
and he is liable for the statutory interest. Merritt vs. 
Jenkins et ux., 17 Fla., 598. This rule, as a matter of 
course, is subject to the exception of the statute, which is 
when no good security can be found on which to put out 
the money at interest. As to the interest on the liability 
incurred by the failure to discharge his duty as adminis- 
trator in the matters of the receipt for the gold and the 
promissory note, we have already indicated our views. 

The decree in each appeal is reversed, and the case will 
be remanded with directions to the Circuit Court to re- 
commit the report to the master with instructions to reform 
his report in accordance with this opinion and with the 
principles of equity in this behalf prevailing. 





JouHn W. McGILL, APPELLANT, vs. Mary J. McG, Ap- 
PELLEE. 


1. At the common law neither husband nor wife could be witnesses for 
or against each other, and this exclusion was not solely on the 
ground of pecuniary or property interest, but upon grounds of 
public policy for the protection of the marriage relation. The 
statutes of this State have not removed this incompetency, and 
in a proceeding for a divorce neither the husband nor wife is a 
competent witness. 

2. ‘Habitual intemperance’’ as a ground for divorce under the statute 
is a persistent habit of becoming intoxicated from the use of 
strong drinks. The offence is the habit, and frequent recurring 

drunkenness from such use proves it. 
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3. When the bonds of matrimony are dissolved the parties should be 
placed by the decree of the court as near as may be in the situa- 
tion they occupied before marriage. In respect to the separate 
property of the wife, his estate therein is extinguished by the 
divorce, and a decree may be made that such property in the 
possession of the husband, by virtue of the marital relation, be 
surrendered to her. 

4. Upon granting adecree of divorce a clause directing that the rents, hire, 
issues, proceeds or profits of the real property of the wife which 
was in the care and management of the husband, by virtue of 
the marriage, and which rents, &c., accrued during the coverture, 
cannot be sustained, the statute providing that she cannot re- 
cover them from him. 

5. In granting a decree of divorce the Court of Chancery exercises a 
discretion in awarding the custody of minor children, having a 
regard to the condition and fitness of the parents and the inter- 
ests of the children, the power being reserved to alter or modify 
the decree in this respect. 

6. When a final decree of divorce is sustained upon appeal, an inter- 
locutory order made on filing the bill, restraining the defendant 
from interfering with or molesting the complainant and his family 
during the pendency of the suit, and in nowise affecting the de- 
cree, which order is alleged to be irregular, will not be reviewed. 
If such order was irregularly made the final decree will not be 
reversed for that reason. 

7. Under the statutes regulating appeals in causes an appeal “taken 
within the time fixed by law in other cases,’’ and giving bond to 
pay the debt, damages or condemnation and costs, approved by ; = 
the Judge or Clerk, does not operate as a supersedeas except toa 
decree where the amount of the ‘‘debt, damages or condemna- 
tion’? is mentioned in the decree. In other cases the supersedeas 
must be allowed by the Judge of the Circuit Court or a Justice 
of the Appellate Court. 

8. A husband cannot be compelled to account to the wife, in any suit, 
for the rents and profits of her separate statutory property re- 
ceived by him during coverture. 


Appeals from the Circuit Court for Gadsden county. 
The facts of the case are stated in the opinion. 


John W. Malone for Appellant. 
Stephens ¢ Love for Appellee. 
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FIRST APPEAL. 
Tue CutkF-J UstIce delivered the opinion of the court. 


This is a bill for a divorce from the bonds of matrimony 
tiled by Mary J. McGill (by her next friend) against appel- 
lant, upon the ground that he is and has for a long time 
been habitually intemperate, and that on account thereof 
and the conduct of the appellant her life is rendered miser- 
able, her domestic happiness has been destroyed, that it is 
unsafe for herself and her tamily to be subjected to his con- 
trol on account of his violent actions toward them when in- 
toxicated. They were married in February, 1873, in Geor- 
gia, and came to her plantation in Gadsden county, Fla., 
in March, 1876, where they have since resided. Before 
their marriage she was possessed of real and personal prop- 
erty, and by an ante-nuptial agreement all the real and 
personal property of every description which she then had 
or might subsequently acquire should remain her geparate 
property and subject to her testamentary disposition, but to 
be used by him during the coverture for the mutual benefit 
of both and of any children that might be born to them. 
He has had possession of her lands since they came to Flor- 
ida according to the terms of the agreement. In January, 
1880, she left the plantation where they had resided and 
removed with one child born of said marriage and others 
of her children by a former marriage to a house in Quincy, 
in Gadsden county, leaving her husband upon her planta- 
tion. She alleges that her purpose in leaving the planta- 
tiun in the country and going to Quincy was to obtain the 
benefit of schools, &c., for her family, and to escape with 
herself and family from the power and influence of appel- 
lant, which had become unbearable by reason of his persist- 
ent habit of intemperance and his violence when intoxi- 
cated. 
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She therefore prays a divorce from the bonds of matri- 
mony ; that appellant be enjoined from removing their 
child from her custody, or in any manner interfering with 
her or her children, or from entering upon the premises 
occupied by her against her consent, from disposing of the 
products of the plantation, or the crops thereon until the 
further order of the court; that all the real and personal 
property contemplated in the ante-nuptial contract be re- 
turned and restored to her, and for other relief. 

The answer denied the charges of habitual intemperance, 
&c., stated as causes of divorce. After replication testi- 
mony was taken and submitted to the court, whereupon a 
decree was entered June 7, 1881, dissolving the marriage ; 
“ and all right, title or interest of the said John W. McGill 
in or over the estate or person of the said Mary J. McGill, 
both real and personal, shall henceforth cease and deter- 
mine. And the said defendant is hereby ordered and di- 
rected to surrender the possession to said Mary of all the 
lands described in the exhibit and filed with complainant’s 
bill, together with all notes taken for rent thereof. And 
the court doth further order and decree that the female 
child of the marriage of the said Mary J. and John W. 
McGill, named Mary Ida, shall remain in the care and cus- 
tody and under the control of the said Mary J. McGill, and 
all the lawful power and authority of the said John W. 
McGill over the person and estate of the said female child 
shall cease and determine during the lifetime of the said 
Mary J. McGill, or until such time as this or some other 
court of competent jurisdiction shall order or decree to the 
contrary.” 

Defendant appealed and prays a reversal of the decree: 

First. Because the marriage ought not to have been dis- 
solved. 

Second. Because petitioner ought not to have been de- 
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creed to surrender to plaintiff the possession of all the lands 
described, with the rent notes taken for the rent thereof. 

Third. Because the child ought not to have been decreed 
to remain in the care and custody ot the plaintiff. 

Fourth. Because the lawful power and authority of peti- 
tioner over the person and estate of said child ought not to 
have been decreed to cease during the life of the plaintiff. 

In this case it is not necessary that the testimony or any 
considerable portion of it in detail should be published. 
It is sufficient to say that upon a careful and repeated read- 
ing of all the evidence, our conclusion is that from a period 
commencing soon after the marriage of these parties in 1873 
down to the time of commencing this suit, and subse- 
quently, the defendant had a persistent habit of becoming 
intoxicated from the use of strong drinks to such an extent 
that his presence in the marital relation with the complain- 
ant was repulsive and ought not to be tolerated. The 
charge of “ habitual intemperance,” a cause for divorce un- 
der the statute, is sustained by the testimony. 

I. At the hearing of this appeal a motion was made that 
the testimony of the parties be struck out and not consid- 
ered by this court. At the common law the testimony of 
husband or wife was not admissible in evidence to affect 
the rights or interests of either. This exclusion was placed 
on grounds of public policy and not alone on grounds of 
specific interest in property. Schouler on Husband & 
Wife, §82; 2 Bishop on Marriage and Divorce, §§283 and 
284; Marsh vs. Marsh, 29 N. J. Eq., 296; Dwelly vs. 
Dwelly, 46 Me., 377. 

The statute of this State innovates upon the rule of the 
common law to the extent that interest in the event of an 
action or merely being a party will not exclude a witness 
from testifying, and in civil] actions married women are not 
excluded in cases where their husbands are competent wit- 
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nesses. McC. Dig., 517, 518. These provisions do not 
repeal the common law rule in respect to the testimony of 
the husband and wife in suits for divorce where the very 
existence of the marital relation is involved. Lucas ys, 
Brooks, 18 Wall., 4386, 453. In such cases the rule of ex- 
clusion based upon grounds of public policy would seem to 
find its strongest argument. It is founded in the inviola- 
bility of confidence between married persons, and in the 
stability and peace of families. The exception recognized 
is in cases of violence or threats where sureties of the peace 
may be required. Recently, however, in England an ex- 
ception was made where natural impotency was charged 
and corroboration was in the nature of things impossible, 
2 Bishop Mar. & Div., $283, note. 

The common law rule prevails in this State. 

In examining this case we have not taken the testimony 
of either party into account in coming to a conclusion up- 
on the merits. It is sufficient to say in reference to the 
testimony of this husband and wife, that it shows the wis- 
dom of the rule of the common law. 

II. Upon the part of the complainant the testimony of 
fourteen witnesses was taken, nearly all of whom testified 
to the habits of the defendant and his daily life and condi- 
tion at his home and with his family. This testimony 
shows that he was almost constantly under the influence of 
intoxicating liquors; and though not always or every day 
intoxicated, yet he was so often and so thoroughly in that 
condition at home that it was habitual and persistent. 
There were brief periods or intervals when he was sober 
and abstemious or temperate, but these were exceptions to 
the rule as detailed by all these witnesses. And when con- 
siderably under the influence of liquor he was quarrelsome, 
profane, profuse in threats of violence, and was guilty of 
acts of cruelty upon his wife and her children. From this 
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testimony we can only conclude that the defendant is, as 
stated by some of the witnesses, absolutely crazed and mad- 
dened by the excessive use of intoxicating liquors, while, 
when not under such influence, he is an amiable and intel- 
ligent gentleman. 

On the part of the defendant there were twenty-six wit- 
nesses, most of whom are recognized in the community as 
intelligent, candid, business men, as the testimony itself 
shows. Nearly all of them testify to the tact that he ha- 
bitually or frequently uses intoxicating liquor; some of 
them have not seen him much under its influence; some 
have seen him at times apparently affected by it, and some 
of them have occasionally, but not often, seen him intoxi- 
cated. They agree generally that when away from home, 
and attending to business, he is capable of doing business, 
and most of them express the opinion that from their 
knowledge and observation he is not “habitually intem- 
perate.” They generally agree, however, that he drinks 
when invited, and generously “treats” his friends. Sev- 
eral of them testify that he was in the practice of carry- 
ing liquor home with him. 

These witnesses do not testify to his condition and con- 
duct at his own house and with his wife and family, while 
the most of the witnesses for complainant do testify as to 
that. It was urged that some three or four witnesses for 
the complainant were of her own family and children, who 
were prejudiced or influenced against him. But while 
making due allowances for this, they are corroborated in 
their general testimony as well as in respect to particular 
facts by all the rest of the witnesses of the daily life of 
the defendant at home. 

Giving entire credence to the testimony of the witnesses 
for the defence, it is shown that when abroad in the com- 
munity transacting business he is not habitually intoxi- 
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cated or intemperate. But this testimony does not contro. 
vert the unimpeached testimony of the dozen witnesses 
who prove that at his house, with his family, he has a per. 
sistent habit of becoming intoxicated—is habitually intem. 
perate within the meaning of the statute, and that his con. 
duct has been such as to fully justify this appeal of his 
wife for liberty. The offence contemplated by the statute 
is the Aabit, and frequent recurring drunkenness proves it, 
1 Bish. Mar. and Div., §813 ; Golding vs. Golding, 6 Mo., 
App. 602; Blaney vs. Blaney, 126 Mass., 205. 

III. The decree requires the surrender of the separate 
property of Mrs. McGill to her by the defendant, together 
with the notes taken for the rent of the lands. It is insist. 
ed that this is erroneous. 

Schouler on Husband and Wife, $560, thus gives the 
American doctrine upon this subject: ** Upon the dissolu- 
tion of the marriage all the husband’s claims to the wife’s 
lands, which depended on the marriage, become extin- 
guished, and she is entitled to possession; and her statu- 
tory disability to alienate such lands is removed. Porter 
vs. Porter, 27 Gratt., 599; Piper vs. May, 51 Ind., 283. 

No one can doubt that when the bonds of matrimony 
are dissolved the parties ought to be placed as near as may 
be in the same situation they occupied before the marriage. 
2 Bish. Mar. and Div., $475. But the appellant says that 
a court of equity is not the proper forum in which the pos- 
session of land should be recovered. That rule, as applica- 
ble to the recovery of lands generally, has been several 
times enforced in this court in cases where bills were filed 
in equity, and the suit should have been ejectment. This 
is not that case. Here the wife seeks a divorce from the 
bonds and prays to be restored to the possession of her 
separate property as against the marital rights of the hus 
band, (and it is confessed here that he has only marital 
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rights,) such rights being extinguished by the decree of 
divorce, the court having power over the whole subject 
should make its decree effective by giving her the full con- 
trol of such separate property. His estate being termi- 
nated by the decree, the same court should dispose of it 
according the legal rights and status of the parties. There 
is no controversy as to the title. Such decree is conforma- 
ble to the usual practice in similar cases. 2 Bish. Mar. and 
Div., $475. 

IV. As to that part of the decree which requires the de- 
fendant to surrender notes taken by him for the rent of the 
lands of complainant, (which lands by the ante-nuptial 
agreement and by the statute were under the care and man- 
agement of the defendant as her husband,) the first men- 
tion made of such notes is in the decree. We know noth- 
ing of their origin except they are treated as notes taken 
“for rent ;” whether for the past or the future use of the 
land is not stated. There is no testimony on the subject. 
If there are such notes in existence, given to the defendant 
for accrued rent, they are beyond the reach of the com- 
plainant by torce of the statute. The act of 1845 provides 
that the separate property of the wife shall remain in the 
care and management of her husband, and that she shall 
not maintain a suit against him for the rent, hire, issues, 
proceeds or profits of said property. The policy of this 
statute is to give to the husband the current use and pro- 
ceeds of the land received during coverture, and he is under 
no obligation to account to her therefor. It is therefore 
beyond the reach of the court in a proceeding for a divorce. 

V. The next question considered is whether the decree 
is proper in respect to placing the infant child in the exclu- 
sive custody of the mother until the further order of the 
court. 

The rule in such cases is thus stated in brief in 2 Bish. 
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on Mar. and Div., 6 Ed., $528, 6.: “On the question of the 
custody of a child,as between father and mother, his claim 
is by one unwritten law superior to hers, of course also 
superior to any third persons; but by ill conduct he may 
forfeit this, his superior right, or the custody may be given 
to the mother out of regard to the interests of the child.” 
And see numerous authorities cited by Bishop in notes. In 
addition to the power of the Court of Chancery in divorce 
suits over the property of the parties there is another re. 
lating to the custody of minor offspring. The court here 
exercises discretion, as generally, in the chancery award of 
custody, the power being often reserved to open, alter and 
modify the decree of divorce in this respect from time to 
time. Schouler on Husb. and Wife, $555. 

The court will interfere, for the due protection and edu- 
cation of children, with the ordinary rights of parents as 
is natural guardians in cases where it is found that the father 
guilty of gross ill treatment or cruelty, or that he is in con- 
stant habits of drunkenness, or that he otherwise acts in a 
manner injurious to the morals or interests of children. 
Story’s Eq. Jur., §§1341, 1341 a., et seg. ; English vs. Eng- 
lish, 32 N. J. Eq., 738; Anon, 55 Ala., 428; State vs. 
Smith, 6 Greenleaf, 462; and see notes to the latter case in 
30 Am. Decisions, 330, containing a voluminous collection 
of cases relating to the care and custody of infants, and the 
power and discretion of courts of law and of equity over 
them. 

VI. Upon the filing of the bill the Chancellor made an 
order restraining the defendant from entering upon the 
premises occupied by the complainant in Quincy without 
her consent or otherwise, molesting her or her children or 
interfering with her custody, control or management of 
them during the pendency of the suit. This order was 
made without previous notice to defendant of an applica- 
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tion therefor. This is claimed to be error, first, because 
the order was improper; and, second, because of the want 
of notice. 

We think the allegations of the complainant in the bill 
clearly warranted the order enjoining the defendant from 
annoying or molesting her in the house she occupied with 
her children in Quincy, and from interfering with her care 
and management of her family. 

Whether the Chancellor in making this restraining order 
acted with perfectly sound discretion in dispensing with 
notice to the defendant, and whether the order here made 
is properly a subject of review, is not material at this stage 
of the case. It does not affect the merits of the contro- 
versy. A final decree has been entered, and this decree is 
not controlled or affected by that order, whether regularly 
or irregularly made. If irregular, it is no ground, there- 
fore, for reversing the final decree. ; 

The decree appealed from is affirmed except as to so 
much thereof as directs the defendant to surrender to the 
complainant the notes received for rents accrued during cov- 
erture, which is reversed. Costs to be paid by appellant. 


SECOND APPEAL. 
Tue Cuter-Justice delivered the opinion of the court. 


On the 7th day of June, 1881, a decree was rendered in 
behalf of the appellee dissolving the marriage between the 
parties, and also directing appellant to surrender to the 
complainant, appellee, all the property she was entitled to 
under the marriage settlement and the notes taken for rent 
of the lands mentioned therein, and decreeing the custody 
of the child of the parties, and enjoining him from inter- 
fering with the care and custody of the child, &c., and that 
he pay the costs. 
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From that decree an appeal was taken within ten days 
by this appellant who executed a bond in the sum of one 
hundred and fifty dollars with sureties, which bond was 
duly approved by the clerk, conditioned to “ pay the con- 
demnation and costs in case said final decree of the Circuit 
Court shall be confirmed by the Supreme Court.” 

Afterwards on the 9th day of September, 1881, upon the 
petition of the complainant the Judge made an order that 
eleven bales of cotton, the amount of rent due on the land 
of petitioner, be surrendered and delivered to the sheriff of 
Gadsden county by the said John W. McGill or by John 
McLaughlin, the party from whom the rent is due, and in 
default thereof, upon demand made, that said sheriff do 
seize and hold in his custody the said eleven bales of cotton 
until the further order of this court, or until the said Jobn 
W. McGill shall execute and deliver to said sheriff a good 
and sufficient bond in the sum of $1,000, with securities to 
be approved by him, conditioned for the delivery to him of 
the said eleven bales when demanded under and by the au- 
thority of the court. 

This appeal is taken from the last mentioned order, upon 
the following grounds, and a reversal is prayed : 

1. Because said order destroys the effect of the superse- 
deas which had been obtained to the final decree mentioned 
in appellee’s petition. 

2. Because there was no case made either in the original 
bill or petition authorizing the court to appoint a receiver 
and direct him to take possessiou of the eleven bales of cot- 
ton. 

3. Because no notice was given of the application upon 
said petition for such order. 

The first question presented upon this appeal is, whether 
the appeal from the final decree operated as a supersedeas 
as to the decree of divorce and the disposition of the prop- 
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erty therein provided for; in other words, whether an ap- 
peal taken within thirty days after the said decree of di- 
vorce and bond given and approved, as provided by law in 
common law actions, suspended the action of the court in 
that case. The order now appealed from was made after 
the appeal from the decree of divorce was taken and bond 
given. 

a By the act of February 10, 1832, when decrees could be 
entered only in open court, it was provided that any party 
to a judgment, sentence or decree might “ during the session 
of the court at which such judgment, sentence or decree is 
rendered or pronounced, or within ten days thereafter,” ob- 
tain an appeal, and that such appeal should in all cases oper- 
ate as a supersedeas. The party appealing, if defendant, 
was required to give bond with surety “ in a sum sufficient 
to recover the amount for which judgment had been given, 
decree rendered or sentence pronounced, together with 
costs,” conditioned that the appellant shall pay “ the debt, 
damages or condemnation, and costs, in case the judgment, 
sentence or decree of the Circuit Court shall be confirmed.” 
Th. Dig., 446. 

On February 11, 1832, “an act to amend an act to regulate 
proceedings in chancery” was passed, (Th. Dig., 462, Sec. 3,) 
providing that the plaintiff or defendant therein “may ap- 
peal from the said decree at any time within two years; 
Provided, however, That the same shall not operate as a su- 
persedeas unless the said appeal be taken within the time 
fixed by law in other cases, or if not taken within that time, 
upon an order of one of the Judges of the Supreme Court, 
directing the said appeal to operate as a supersedeas, in 
which event bond and security shall be given as provided 
by law.” 

It is thus found that the only security exacted under the 
statute is a bond for the payment of money, “ the debt, dam- 
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ages or condemnation and costs,” in case the judgment, sen- 
tence or decree shall be affirmed; the amount being “a 
sum sufficient to cover the amount for which judgment has 
been given, decree rendered or sentence pronounced, to. 
gether with costs.” 

The decree in the present case pronounces a divorce, de- 
crees the custody of the child, requires the defendant to 
surrender the wife’s separate real and personal property (no 
value thereof being named) to surrender certain notes (no 
value named) and to pay the costs of suit. The bond given 
was in the penal sum of one hundred and fifty dollars to 
cover the amount of the decree rendered. The only 
“amount ” mentioned in the decree is the sum of the costs 
taxed. 

It was clearly within the contemplation of the Legislature 
that the decrees mentioned in the statutes referred to were 
those which required the payment of money and no others. 
The provisions relate to the “ judgment, sentence or decree 
and the amount for which the same were rendered or pro- 
nounced. There is nothing in the statutes indicating that 
the power of the Chancellor or the Appellate Court, as it 
has existed for a long period in the administration of 
equity, was intended to be controlled or regulated by them, 
except in cases of decrees for the payment of money, in 
which cases the bond required is the same as that to be 
given to secure money judgments at law.” 

“Tt is an established rule that an order for a rehearing 
or an appeal does not stop the proceedings under the de- 
cree or order appealed from, without the special order of 
the court. And it seems that it is the duty of the court to 
exercise its discretion according to the circumstances of each 
particular case, and no general rule can be laid down upon 
the subject.” 2 Dan. Pl. & Pr., Perkin’s Ed., 1547, 1549. 
The “ amount” of a decree which directs the delivery of 
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specific articles, of pictures, of title papers, of stock certifi- 
cates, documents and the like is an absurdity. The settled 
rules of equity, like those of the common law, are the law 
of the land wherever the English system prevails, until 
changed by the Legislature or by its authority ; and until 
the Legislature authorizes the change in cases other than 
those where money is decreed to be paid the power remains 
in the court to suspend decrees, when appeals are taken, 
upon such terms as shall be deemed appropriate to the pro- 
tection of parties. 

The reasonable conclusion is that on an appeal from a 
final decree contemplating the future action of parties and 
of the court, except for the payment of a sum of money 
named, the granting of a supersedeas is still within the 
power and discretion of the court and has not been affected 
by legislation. 

In the present case the giving of the bond by the appel- 
lant did not suspend the decree except so far as it directed 
the payment of money by the defendant, and so far as the 
power of the Chancellor is concerned in respect to the de- 
livery of the property mentioned or the custody of the 
child, it remained unaffected by the appeal and the giving 
of the statutory bond. 

As to the decree last appealed from, by which the de- 
fendant is directed to deliver to the sheriff “eleven bales — 
of cotton, the amount of rent due on the land of petitioner ” 
(complainant), it cannot be sustained. We held, on the ap- 
peal from the principal decree in this cause, that the wife 
can have no action against the husband for the rents and 
profits of her land which were in his possession, care and 
management in virtue of his marital rights under the stat- 
ute of 1845. Upon further consideration we find no reason 
to change our conclusions there expressed. McGill vs. Me- 
Gill, decided at the present term. 

The order of 9th September, 1881, is reversed. 
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Saraw A. Neat as EXecutrix, &c., or WILLIAM M. ¢, 
NEAL, APPELLANT, vs. Ivey H. GReGorRY, ET AL., Ap- 
PELLEES. 


1. Mistake in the execution of a deed in that it was not executed under 


seal, must be clearly shown in order to its reformation. 


2. Payment of the purchase money alone or delivery of the property 


the consideration for land agreed to be sold does not give the 
purchaser the right to maintain a bill to enjoin sale under exe- 
cution upon a judgment obtained by a judgment creditor of the 
party agreeing to make the deed. The remedy of the party de- 
livering the property is at law for its value. An interest in land 
cannot be thus acquired except to the extent permitted by the 
statute of frauds, and the party delivering the property has no 
greater equity than that of a general creditor to an amount equal 
to the value of the property delivered. 


3. A bona fide purchaser for value without notice from a fraudulent 


grantee gets a good title as against a creditor of the fraudulent 
grantor. Where, however, the paper purporting to be a deed 
from grantor to grantee is not under seal no title passes to the 
alleged grantee and he can make no title to the purchaser. 


4..Where the alleged fraudulent grantor is present at the purchase 


from the alleged fraudulent grantee at the request of the purchaser 
his, the grantor’s, simple silence unaccompanied by any misrep- 
resentation as to the state of the title, or of proof of knowledge 
upon his part of the title, or that his silence was in any way the 
inducement of the purchase, or that he was guilty of any conceal- 
ment, and where the proof shows affirmatively that all the trans- 
actions of the alleged grantor with the purchaser up to that time 
were based upon a claim of title in himself, and where the pur- 
chaser aware of the inconsistent claim of title is guilty of extraor- 
dinary laches and negligence in not examining the county records 
which disclose the actual state of the title, no estoppel operates 
to transfer the interest or estate of the alleged grantor in the land 
to the purchaser. 


5. The retention of the possession of land after absolute sale accompan- 





ied with the exercise of unequivocal acts of ownership over it isa 
badge of fraud for it is not in the usual course of business and 
indicates a secret trust for the debtor. 
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6. In case of such a sale and retention of possession accompanied by 
appropriation of the rents and profits and acts of ownership the 
burden of proof is upon the party asserting the existence of and 
payment of the consideration named in the deed, and claiming 
the benefit thereof to establish such facts. 


Appeal from the Cireuit Court for Gadsden county. 
The suit was begun in Liberty county. 

The following statement of the case was prepared by 
Mr. Justice Westcott : 

This suit was instituted in chancery by the appellant’s 
testator, who sought to enjoin sales of the land which 
is the subject of this controversy under executions issued 
upon judgments obtained on the 19th of April, 1869, 
by John T. Seegar for the use of C. H. DuPont and Ivey 
H. Gregory in the aggregate sum of three thousand one 
hundred and twenty-four twenty-nine one-hundredths dol- 
lars against Thomas D. Nixon, who has died since the ren- 
dition of the judgments, the defendant, William H. Neal, 
being his administrator. The suits were instituted in the 
early part of 1867. The general equity claimed is that the 
land is not the property of the defendant in execution, plain- 
tiff alleging the fact to be that anterior to these judgments 
against Nixon he became the owner of the land by virtue 
of a deed from Atkins, Dunham & Co., who had purchased 
the land and held a deed therefor from the defendant in 
execution, Nixon. What purports to be the deed from 
Nixon to Atkins, Dunham & Co. is dated the 26th June, 
1866, covers the land in controversy, “together with cer- 
tain personal property ” for the expressed consideration, be- 
ing eight thousand dollars ($8,000) in hand paid. There is 
no seal to this deed. One purpose of the suit is to reform 
the deed, it being alleged that the omission to seal the in- 
tended deed occurred through mistake or accident. The 
deed of Atkins, Dunham & Co., dated the 29th February, 
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1868, to appellant, William M. C. Neal, (the plaintiff in 
the original bill) is not made the subject of objection on 
account of any want of compliance with the law in the 
matter of its execution and delivery. 

Plaintiff alleged that he was induced to make the pur. 
chase of A., D. & Co. by the representations of Nixon, who 
at the time was acting as agent of A., D. & Co.; that Nixon 
accompanied him to Apalachicola, and was present and 
cognizant of the purchase by plaintiff of A., D. & Co.; 
that shortly after this purchase Nixon left the United 
States, and has since died insolvent; that the plaintiff went 
into possession of the land under the deeds upon Nixon’s 
departure from the place, and that the suits which resulted 
in the judgment under which the sales are sought to be had 
were pending against Nixon atthattime. Plaintiff prayed 
for reformation of the deed and for order enjoining the sales 
under execution. The defence is no mistake in the deed to 
A., D. & Co.; that it was a fraudulent conveyance without 
consideration ; that Nixon was at the date of this convey- 
ance, and before that time, indebted to the plaintiff in exe- 
cution and others in large sums of money, “ and was in em- 
barrassed and failing circumstances ;” that after the pre 
tended sale Nixon remained in absolute and undisturbed 
possession of the property, appropriating its proceeds. 

Defendants allege that Nixon sold and appropriated to 
his own use all of the personal property embraced in the 
conveyance to A., D. & Co. without any objection by A., D. 
& Co.; they deny that N. was the agent of A., D. & Co., 
and affirm that the consideration for the deed from A., D. 
& Co. to Neal was the amount of money which was due 
and owing by Nixon to Atkins, Dunham & Co. for credits 
extended to Nixon after his deed to them. 

The testimony was substantially as follows : 
The plaintiff for himself in his direct examination testi- 
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fies: That he purchased the land of Atkins, Dunham & 
Co., but as the wives of the parties were not present to re- 
linquish dower, the deed was not immediately executed ; 
that the circumstances attending the sale were: that he re- 
ceived a letter from Atkins, of the firm of A., D. & Co., 
telling him that they owned the land; that he and T. O. 
Nixon went to Apalachicola where he had an interview 
(Nixon being present) with Atkins and Beale, Dunham be- 
ing absent. Here the contract of purchase was made. In 
accordance with this contract of purchase the deed was 
subsequently executed and delivered. Nixon with his 
family left the State the day after the interview ; that he 
(witness) gave his notes for the purchase-money at the time 
the contract was made to Atkins, who was to attend to the 
execution and delivery of the deed to him, trusting to the 
honor of Atkins to have the deed executed and delivered, 
which was subsequently done as stated in the deed; the 
notes have since been paid. There were thirteen or fifteen 
bearing orange trees on said land at the time of said pur- 
chase, and thirty or forty young trees from a foot to three 
feet in height. Over 300 trees have been added since, about 
one-half of which are now bearing. He went into possession 
two or three days after his return from Apalachicola after 
making the contract of purchase. Nixon made no objec- 
tion then or since. 

Cross-examination : 

He received the letter from Atkins three or four days be. 
fore he went to Apalachicola with Nixon in the year 1868. 
This letter was the first intimation he had of any claim 
upon the land by A., D. & Co. Beale said he would not 
take less than $2,300 for the land, but upon consultation 
between Atkins and Beale they agreed to take his notes 
for seventeen hundred and odd dollars. He does not know 
whether Nixon received any benefit of the purchase 
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money; that upon his arrival at Apalachicola, when he 
went to the office of A., D. & Co., he found only Beale 
present ; that he returned to the boat ; that afterwards, on 
being sent for, he returned to the office, he thinks, accom- 
panied by the engineer of the boat. On reaching the office 
Beale said they owned the land, but would not take less 
than $2,300 for it. This witness refused to give. Beale 
and Atkins had a private conversation. They informed 
him they would take his notes for seventeen hundred and 
odd dollars for said lands, the notes to be placed in the 
hands of Atkins, and a deed to be subsequently executed 
and delivered to him through Atkins; that Nixon, next 
previous to his departure, had been residing on said land 
for five years or more, but not continuously, and that wit- 
ness went into possession a day or two after his departure; 
that witness went into possession before he received said 
deed, and that he is now the owner of it. 

This witness introduced by the defendant testifies: That 
he does not recullect being at spring term, 1867, of the 
Cireuit Court for Liberty county, nor does he recollect re- 
questing or employing Colonel 8. B. Love to enter an ap- 
pearance in the suits against Nixon, and has no recollection 
of said suits ; that about a week before Nixon’s departure 
he purchased of him two cows, two calves, one mule, a yoke 
of steers and one sow ; that Nixon sold the balance of his 
personal property to other persons around there. This pur- 
chase by him was made before he went to Apalachicola. 

Ivey H. Gregory, direct for the defendants, testified: 
That Nixon, before his departure for South America, re- 
sided upon the place now occupied by W. H. Neal, and 
that he, Nixon, occupied it for ten or more years just pre- 
vious to his departure; that Nixon left about the 15th of 
January, 1868 ; that he owned cattle, horses, mules and 
farming implements within two years before his departure 
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from Florida ; that he was in possession of such property 
within six months before his departure; that he saw in 
the possession of several parties (naming them) cattle in 
the mark of Nixon which had been in Nixon’s possession 
six months previous to his departure; that Nixon owed 
witness about $5,000 when he left Florida; that he visited 
Nixon during the years 1866 and 1867 ; that the property 
he was in possession of he was trading with and controll- 
ing as his own; that he had conversations with Nixon in 
regard to the settlement of the debt due him by Nixon 
now. 
Defendant’s solicitors here asked the following questions : 
State what Nixon said to you in regard to his pecuniary 
condition and the status of his property in the conversation 
which you had with him about twelve months prior to his 
departure from Florida in relation to the settlement of the 
demands which you held against him? This question was 
excepted to as being in contravention of the statute. The 
witness answered as follows: I went down to see Nixon. 
When I met him he told me that he owned nothing but 
his clothing, had sold out lock, stock and barrel; that 
witness asked to whom; Nixon said to Atkins, Dunham & 
Co., of Apalachicola, Florida. Witness asked him, have 
you got the money? Nixon said yes. Witness then said; 
you can pay me, and pulled out his notes. No, I can’t 
pay you, said Nixon; that this portion of the conversa- 
tion was in the presence of Nixon’s family ; that Nixon 
then called the witness out privately and told him that he 
could not pay him, that he got no money from the sale of 
his property ; that witness asked him why? He said, be- 
cause it was a sham sale, but it appeared on record as a bona 
Jide sale; that witness then told him that he would not 
have done anything of the kind. Nixon asked him why? 
that he replied, that these men had no lease upon their 
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lives, and what would become of him at their deaths, 
Nixon then told witness that he had a private instrument 
of writing at the bottom of his trunk where no one went 
but himself, and if, A., D. & Co., or their administrators, 
attempted to do anything of the kind he would produce 
that paper. Nixon then told witness to keep this to him- 
self, that he said Nixon told witness that instead of acting 
as a brother-in-law he had acted as a brother and would 
keep it. Witness told him, no, if you don’t pay me and 
my brother’s estate I will expose the whole thing. Nixon 
said, for heaven’s sake don’t do it, for I intend to pay 
you and your brother’s estate,and I did not do what I 
have done to defraud you or your brother’s estate, if there 
is any honor in me. When witness left him next morn- 
ing he said that he would certainly comply with the prom- 
ise he had made. This conversation took place about a 
year before Nixon left. W.M.C. Neal told the witness 
the winter that Nixon left Florida that he had purchased 
the property in controversy from Nixon. He said that he 
gave oranges for it, and witness was present when part of 
the oranges were delivered by Neal’s team. Witness does 
not recollect the quantity of oranges to be given. This 
was in December, 1867. Witness was at Rico’s the day 
after Nixon left, and Moore, Nixon’s son-in-law, was in 
charge of the furniture which Nixon left to be delivered to 
different parties. Moore soon after left for Bristol, and 
W. M. C. Neal took possession of the land. Witness saw 
Neal about a month after Nixon left Florida, and Neal 
told him that Nixon had treated him very badly ; that in- 
stead of having satisfied Atkins, Dunham & Co., as he told 
him he had done, he left without doing it, and that he, 
Neal, would have it to pay. As near as witness can recol- 
lect Neal stated that the amount due Atkins, Dunham & 
Co. from Nixon was from fifteen hundred to eighteen hun- 
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dred dollars. Neal stated that Nixon not settling with 
Atkins, Dunham & Co. would cause him to have to pay for 
the place twice, and also stated that he had received a let- 
ter from Atkins, Dunham & Co. telling him that Nixon 
had not settled with them. 

Harris, for defendants, testifies that he lived near Nixon, 
and that Nixon used and sold a quantity of the personal 
property on the place, and that when he turned over the 
place to Neal he delivered two mules ; that Nixon did not 
sell all of his cattle, but told witness that he could have all 
he could find in his mark. 

John Walker, for defendants, testified that he was living 
with Nixon at the time he left Florida, and had been for 
two years previous thereto. The substance of his testi- 
mony is, that Nixon sold a large part of the personal prop- 
erty, and turned the remainder over to Neal; that Nixon 
told him that he had sold the lands to Atkins, Dunham & 
Co., but the personal property was still his. 

The plaintiff, Neal, being re-examined, testified that he 
originally purchased the lands in controversy from Thomas 
TD. Nixon for 100,000 oranges ; he paid him, and demanded 
the title; Nixon told him that as soon as he could go to 
Columbus he would make him the deed; that soon after 
this he was going down the river, and Captain Whitesides 
told him that Nixon did not own the place, that it be- 
longed to Atkins, Dunham & Co.; that when he reached 
Apalachicola Beale told him the same thing; that he re- 
turned home and sent his son William to Apalachicola, 
and about two days thereafter he received a letter from 
John Atkins stating that the firm owned the land; that 
this is the letter of which he spoke to Ivey Gregory ; that 
he exhibited the letter to Nixon and requested him to go 
to Apalachicola to see the firm of Atkins, Dunham & Co. ; 
that they went, and he made the contract of purchase re- 
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ferred to; that Captain Whitesides told him also that 
Nixon was going to leave on the return of the steamer, 
and he did so leave. This testimony was excepted to as 
not being in rebuttal. To that relating to conversation 
with Nixon, because he is dead and his administrator is a 
party defendant. To that detailing conversation with 
Whitesides and Beale, because it is hearsay. 

W. H. Gunn testified that while he was Clerk of the Cir. 
cuit Court for Liberty county in 1866 the original deed of 
Nixon to A., D. & Co. was handed to him by Nixon to be 
recorded, and that he recorded it upon the acknowledg- 
ment of Nixon, and that Nixon said it was his deed con- 
veying his place. 

Upon the hearing, the Chancellor having given the plain- 
tiff an opportunity to reform his bill “so as to claim title 
directly from Nixon,and not through A., D. & Co.,” which 
he did not avail himself of, dismissed the bill without prej- 
udice to the right of the plaintiff to file a new bill set- 
ting up title under purchase directly from Nixon. 

From this decree plaintiff appeals, and assigns as grounds 
for reversal of decree : 

First. Because the court should have ordered a reforma- 
tion or amendment of the deed from Nixon to Atkins, Dun- 
ham & Co., according to the prayer of the bill. 

Second. Because the court refused to enjoin the defend- 
ants, Gregory and Seegar, from enforcing their executions 
against the land. 

Third. Because the court dismissed the bill denying any 
relief. 

[W. M. C. Neal having subsequent to suit died, his tes- 
tatrix, Sarah Ann Neal, was made party complainant in the 
Supreme Court. William H. Neal, who is named in the 
bill as a defendant, as administrator of the estate of Thomas 
D. Nixon, does not appear from the record to have been 
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served with process, or to have appeared or plead to the 
bill. No point of this kind, we are informed, was made 
before this court.—ReEp. | 


Stephens & Love for Appellant. 


John W. Malone for Gregory and for H. B. Seegar as ad- 
ministratrix ot John T. Seegar. 


Mr. Justice Westcott delivered the opinion of the 
court. 


As to the first ground upon which a reversal of the de- 
cree is sought, a failure of the court to order a reformation 
of the deed, it is very clear that there was no error. The 
accident or mistake alleged in the bill is directly denied 
by the answer supplemented by an averment that the deed 
was made to defraud creditors, and there is no proof at all 
of any mistake or accident. Proof of mistake in the man- 
ner of the execution of an instrument whenever admissible 
should be very clear. 

Neal, the plaintiff, before the deed from Atkins, Dunham 
& Co. to him, and before he had any knowledge of any con- 
veyance, or any pretended conveyance, from Nixon to At- 
kins, Dunham & Co., purchased this land of Nixon for one 
hundred thousand oranges paid him, and Nixon agreed 
verbally to give him a deed therefor. The decree of the 
Chancellor here was without prejudice to any right of Neal 
to file a bill setting up title by virtue of this purchase. If 
Nixon’s administrator is in stch position that he can make 
no title the remedy of Neal arising out of this transaction is 
an action at law for the value of the oranges, and if the title 
remained in Nixon, and upon his death the land became 
subject to the statute of descents and occupies the relation 
of the real estate of a decedent, then as against a parol ven- 
dee (Neal) from the decedent in his lifetime, the vendee 
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only paying the purchase-money, his judgment creditor in 
his lifetime would be preferred. Under such parol sale no 
title passed to Neal, and the title being in Nixon the judg. 
ment became a lien upon the land. It is thus apparent 
that Neal by virtue of the payment of the oranges acquired 
no title superior to the lien of the judgment creditors of 
Nixon, and that so much of the decree as is based upon 
that view is erroneous. 

The statute of frauds prevents the acquisition of any in- 
terest in the land by Neal under such purchase. No inter- 
est in the land was required. No decree for specific per. 
formance could have been had. Basford vs. Pearson, 9 Al- 
len, 387; Kidder vs. Hunt, 1 Pick., 328 ; Seymour vs. Ben- 
nett, 14 Mass., 266; Brown’s Statute of Frauds, 4th Edi- 
tion, page 136, §118 ; Tate vs. Jones, 16 Fla., 216 ; Purcell 
vs. Minor, 4 Wall., 513. 

Say the Supreme Court of the United States in the case 
last cited: ‘* Payment of price in whole or in part will not 
ot itself be sufficient for the interference of a court of equity 
the party having a sufficient remedy at law to recover back 
the money.” It is thus apparent that as to the orange 
transaction Neal stood to Nixon as to the land in relation, 
having no greater equity than that of a general creditor to 
an amount equal to the value of the oranges he delivered. 

So far as the acts of Neal, the grantee of Atkins, Dunham 
& Co., are concerned we do not see that the evidence shows 
that he was aware of any fraud on the part of Nixon or At- 
kins, Dunham & Co. in the sale of the land by Nixon to At- 
kins, Dunham & Co. The facts seem to be that he was not 
aware of such sale until after he had purchased the land of 
Nixon and had paid the oranges agreed to be paid; that 
he was then informed that A., D. & Co., and not Nixon, 
had the title; that he, in company with Nixon, proceeded 
to Apalachicola and took a deed from A., D. & Co., Nixon 
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being present and silent when the ” oe of purchase 
was made. The price agreed to be paid for the land by 
Neal he subsequently paid after entering inte possession, 
and there is no evidence that it was not ®he ffill value of 
the property. 

The rule is that a bona fide purchaser for value without 
notice from a fraudulent grantee gets a, good title. “As 
against the debtor the fraudulent deed is effectual, and the 
fraudulent grantee has a title and right to alienate. The 
only infirmity in his title is its liability to be impeached 
by creditors. As to all others it is perfect, and when it 
has passed into the hands of a bona fide purchaser for value 
without notice even this infirmity is cured and the title be- 
comes sound and indefeasible.” Bump op Fraud. Con., 2d 
Ed., 482, and cases cited ; Jackson vs. Walsh, 14 Johnson, 
415. came 

This brings us to the question whether.A., D. & Co. had 
any title to convey. 

What was the nature of the transaction between Nixon 
and A., D. & Co. as to the instrument executed by Nixon 
to them? The answer denies positively that there was any 
consideration for the alleged deed. The proof shows none, 
but on the contrary it appears that subsequent to the exe- 
cution of the paper Nixon remained in possession of the 
property for years, appropriating the rents and profits of 
the land and making absolute sales of the personal property, 
A., D. & Co. making no objection thereto. No explanation 
of these facts is attempted. Such a sale as this is void as 
against creditors. Such possession and such acts generate 
a legal presumption of fraud when not explained so as to 
bring them within the operation of the exceptions to the 
general rule, that a conveyance accompanied by such acts 
render the deed void as to creditors. In this case these acts 
not only tended to deceive, but did in fact deceive Neal to 
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such an extent as té cause him té purchase the property of 
Nixon, and to pay him the.oranges agreed upon. Neal, to 
the extent of thig purchase, is and was a creditor, and this 
antecedent ‘retefition of possession did in fact deceive 
him. “The retention of the possession of land with the 
exercise of unequivocal acts of ownership over it is a badge 
of fraud, for it ismot in the usual course of business, and 
indicates a secret trust tor the debtor.” Again, under the 
circumstances of this case it devolved upon the plaintiff to 
prove the consideration. That this sale was a bona fide 
transfer for the consideration expressed in the instrument 
is alleged in the bill and denied in the answer. The proof 
shows retention by vendor of possession and acts of owner- 
ship. Under these circumstances the burden of proof was 
upon the plaintiff to show payment of the consideration. 
This he did not even attempt to do. Callan vs. Statham, 
23 How., 477. « 

We think Nixon in this case acted in good faith and 
paid value, but the difficulty here is that A., D. & Co. had 
no title to convey to him, and he got none through their 
act. The paper purporting to convey the land was not un- 
der seal and was not effective to pass the title. It was 
void under our stdtute. Hart vs. Bostwick, 14 Fla., 162; 
Sicards Lessee vs. Davis, 6 Pet., 136; Clark ef al. vs. Gra- 
ham, 6 Wheat., 577. 

It insisted, however, that even if the paper from A., D. 
& Co. was not effective to vest any estate or title in them, 
still that Nixon being present and silent at the time of the 
execution of the deed from A., D. & Co. to Neal was es- 
topped from denying that the title was in them, that the 
title was thus good as against him, and that such estoppel 
would operate against his then creditors subsequently ob- 
taining judgments, and now seeking a sale of the land to 
satisfy their debts. 
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The estoppel here insisted upon is an equitable estoppel 
as contradistinguished from an estoppel by record or deed, 
and as the existence or non-existence of such an estoppel is 
determined by a very slight variation in the facts in any 
given case we think it proper to repeat the general facts 
established so far as they have a bearing upon the subject 
in order to an intelligent determination of the question. 
The bill alleges that Nixon was the agent of A., D. & Co. 
This is denied by the answer, and the proof, so far as 
it has reference to this fact, is that Neal dealt with 
Nixon not as the agent of any one. Neal purchased the 
property of Nixon, paying him 100,000 oranges. Neal in 
giving the history of the transaction states in one place 
that he was told by Capt. Whitesides that Nixon did not 
own the place, and that it belonged to A., D. & Co. In 
another place he states that he received a letter a few days 
before he went to Apalachicola with Nixon in the year 
1868, and that this letter was the first intimation he had 
of any claim upon the land by A., D. & Co.; that when he 
reached Apalachicola Beale, one of the firm of A., D. & 
Co., told him the same thing ; that he returned home and 
sent his son William to Apalachicola, and about two days 
thereafter he received a letter from John Atkins stating 
that the firm owned the land; that he spoke of this letter 
to Ivey Gregory ; that he exhibited the letter to Nixon, 
and requested him to go to Apalachicola to see the firm of 
Atkins, Dunham & Co.; that they went, and that he (Nixon) 
and A., D. & Co. made the contract of purchase referred 
to; that to this contract of purchase Nixon made no ob- 
jection at the time or since. From the case as stated by 
Neal himself it thus appears that in all his dealings with 
Nixon wherever Nixon’s voluntary acts appear it is upon 
the basis of title in Nixon, and not in A., D. & Co. Neal 


bought the land of Nixon and paid for it. His informa- 
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tion as to title in A., D. & Co. he derived from others. His 
going to Apalachicola, the time at which he seems to have 
concluded the title was:in A., D. & Co., was upon the rep- 
resentation of Whitesides and Atkins, that the title was 
in A., D. & Co. It is not proved that Nixon made any 
such representation. Nixon when he went to Apalachicola 
did not go of his own accord, but was “ requested ” to go 
by Neal. Under these facts can it be said that Nixon, by 
his silence, occasioned the belief that A., D. & Co. had the 
title, or that this silence was the inducement to take a title 
from A., D. & Co.? Nor is there any imputation of con- 
cealment upon the part of Nixon. What purported here 
to be a deed from Nixon to A., D. & Co. was of record in 
Liberty county, and a few moments’ examination would 
have shown Neal that there was no deed, and that the title 
was still in Nixon. Is an estoppel to operate to cure the 
result of such extraordinary laches and negligence? Every 
circumstance existed here to cause Neal to look to the title. 
Nixon had dealt with him on the basis of ownership, and 
when Neal had paid him the purchase money another party 
writes that he and not Nixon was the owner of the property. 
Is it not a most extraordinary degree of neglect upon the 
part of Neal under these circumstances not to examine 
records easily accessible ? 

To the extent that acts in pais are held to estop the 
real owner of land to assert a title, or to in effect. transfer 
the title, to that extent is the statute of frauds modified and 
rendered inoperative, as that statute requires a writing to 
create an interest in real estate of the character sought to 
be established by estoppel in this case. While some of the 
cases adhere to the strict rule and will not permit such 
operation of an estoppel, still the general rule is “ that 
every one who encourages, or even stands by and sanctions, 
the acquisition of land by another will not only be estopped 
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from invalidating the interest thus acquired by the subse- 
quent assertion of any title which he held with full knowl- 
edge at the time, but will be compelled to make a convey- 
ance to the purchaser.” This is a statement of the general 
rule, but its exceptions and what constitutes encouraging 
and standing by and sanctioning is to be ascertained from 
the particular circumstances covering the subject matter of 
each case. In 2 Smith Leading Cases, 661, it is stated that 
no estoppel can spring from silence or acquiescence unless 
there are some special circumstances which make it a duty 
to speak, and the maxim of the law that illustrates the 
doctrine is “ that he who is silent when conscience requires 
him to speak shall be debarred from speaking when con- 
science requires him to be silent.” Among the requirements 
to give effective operation to an equitable estoppel of this 
character is acquaintance with his title upon the part of 
the party sought to be estopped, and that for the reason 
that it would be the grossest injustice to construe ignorance 
or misapprehension of the true nature or existence of a 
right into a forfeiture of the power to enforce it. Tilgham 
vs. West, 8 Iredell, 83; Royston vs. Howell, 15 Ala., 309. 

Again, it should also be shown that the conduct of the 
party sought to be estopped did in fact affect the action of 
the purchaser ; that it was to some extent the motive and 
inducement for his action. Brewer vs. Brewer, 19 Ala., 
431; Morton vs. Hodgdon, 32 Maine, 327; The Cambridge 
Institution vs. Littlefield, 6 Cush., 216; Watkins vs. Peck, 
13 N. H., 360; Otis vs. Sill, 8 Barb., 102; Darlington’s 
Appropriation, 1 Harris, 430. It is also true that when 
the actual state of the title can be readily ascertained by 
reference to the record, and the purchaser neglects to avail 
himself of the information which a simple examination of 
the record affords, silence unaccompanied by fraud will not 
operate as a peremptory estoppel. Bigelow vs. Topliff, 25 
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Vermont, 273; Carter vs. Champion, 8 Conn., 554; Gray 
vs. Bartlett, 20 Pick., 186. 

In this case not oniy did Neal have this means of infor- 
mation readily at hand, but the circumstances were of such 
character as to specially induce him to examine the records 
of the county. He had purchased from Nixon, who claimed 
title, and before the promised deed was executed he was 
informed by Whitesides and Atkms that Nixon did not 
have the title, and that A., D. & Co. did. He did not ex- 
amine the record, nor did he even ask A., D. & Co. to show 
their title. His failure to ascertain the true state of the 
paper title was his own fault, and he cannot resort to an 
estoppel based upon silence to save him from the result of 
his own extraordinary negligence and laches. 

Again. We do not think a bona fide purchaser for value 
without notice from a fraudulent grantee (admitting for 
the sake of the argument the deed here from N. to A., D. 
& Co. to be good) can, through the operation of an estoppel 
resulting from the silence of a fraudulent grantor, acquire 
as against the creditor the title of the fraudulent grantor. 
The rule protecting the bona fide purchaser from the frau- 
dulent grantee against the assault of the creditor is based 
upon the fact that the deed though fraudulent as to the 
creditor is good between the parties. The estate is thus 
traced. It is in this way the title gets in the fraudulent 
grantee. The deed is not absolutely void, and it becomes 
effective when the fraudulent grantee transfers to the bona 
fide purchaser for value without notice. The effect here 
of the operation of the estoppel would be to protect such 
purchaser by the mere act of the fraudulent grantor with- 
out the existence of any intervening estate, and would thus 
in effect render the fraudulent deed of the grantor operative 
to pass a title good against creditors without the interven- 
tion of any other estate, which cannot be. Again, even if 














JUNE TERM, 1882. 








May and Pasco v. May—Syllabus. 





a 








the deed here from N. to A., D. & Co. was bona fide and 
regular and for value it is not good against creditors under 
our statute, unless it is a deed recorded. The effect of an 
estoppel here we thus see would be to suspend the opera- 
tion of two statutes controlling the subject, even if the in- 
strument was a deed, the execution of which was in all re- 
spects formal, and this under the circumstances before 


stated. 
Such portion of the evidence in this case as the statute 


(Chap. 1983, Laws,) prohibits as being in reference to a 
transaction or communication by Nixon with the witness, 
a party and interested person, is not considered in reaching 
our conclusions. They are based upon the admissions of 
the bill and the other legal evidence. The statute operates 
to exclude such testimony. Tunno and Jessup & Co. vs. 
Robert, 16 Fla., 750; Sanderson’s Administrators vs. San- 
derson, 17 Fla., 864; Price et ux. vs. Hicks, 14 Fla., 586. 

So much of the decree in this case as dismisses the bill 
without prejudice to the plaintiff’s filing “a new bill set- 
ting up title under purchase directly from Nixon is re- 
versed.” In all other respects it is affirmed, and the case 
will be remanded with directions to enter a decree dismiss- 
ing the bill generally at the cost of the appellant upon no- 
tice to the plaintiff in the bill or his attorneys. 








MargarRET M. May, E. M. May anp Samuent Pasco, as 
EXECUTRIX AND Executors, &c., of Asa May, APPEL- 
LANTS, vs. EvA LEE May, APPELLEE. 


1. A suit against the representatives of a deceased guardian and his 
sureties upon the guardian’s bond, for the settlement of the 
guardian’s account and to establish their liability, and for a de- 
cree against them for the amount from the guardian to his ward, 
is within the jurisdiction of the court of equity. 
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2. In a suit against the guardian and his sureties to recover the fund in 
his hands, consisting of the proceeds of a policy of insurance on 
the life of the guardian’s wife, in favor of her daughter, the pre. 
miums on which policy had been paid by her father who was in- 
solvent, a plea that the payment of the premiums by the insol- 
vent was fraudulent as to his creditors, and that the proceeds of 
the policy belonged in equity to his creditors, (one of the sureties 
being a creditor) does not constitute a defence to the action, 
These defendants are not in the position of creditors demanding 
the fund. . 

3. The principal and sureties of a bond of a guardian are estopped by 
the recital therein. 

4. Payment of premiums on a life insurance policy, by one who is 
insolvent, is nota fraudulent investment as to subsequent cred- 
itors. 

5. The investment of the money of a ward, by a guardian, in a mort- 
gage which he has had assigned to her, without the consent or 
approval of the court, cannot be charged against her in a settle- 
ment of his account with her. 

6. Where the items of an account are few and not complicated, a refer- 
ence to a master to state an account, or the statement of an 
account by the Chancellor before or at the rendering of the de- 
cree, is not essential, there being no confusion or uncertainty in 
arriving at the basis of the decree or the rules controlling his ac- 
tion. 

7. Papers purporting to be accounts rendered by a guardian to the 
County Judge, found in his office, and duly recorded by the 
Judge in the records, the accounts being in the handwriting of 
the guardian, and an order made and entered by the Judge re- 
ferring to and approving the accounts, though there are no 
marks on the original accounts showing a filing by the Judge, 
constitute evidence of the rendering of such accounts by the 
guardian ; and the adjudication and allowance of such accounts 

are prima facie evidence against the guardian and the sureties 
upon his bond. 

8. Where the sureties in a guardian’s bond show a disposition to resist 

and defeat a recovery of an amount easily ascertained, and inter- 

pose improper defences, thereby largely increasing the costs of 
litigation, they should be charged with the costs of suit. 


9. While in rendering a decree against a principal and sureties for the 
payment of money found due upon an obligation, the decree 
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should be so framed as to direct its enforcement against the sure- 
ties only in the event that the money cannot be made out of the 
principal, yet where it is clearly established that the principal 
was utterly insolvent, and he having died, there are no assets in 
the hands of his representative, it is not error if the decree omit 
such direction. 


10. In a case of this character, a decree for the paymeut of money sub- 
stantially in the form of a judgment at law is appropriate. 


Appeal from the Circuit Court for Jefferson county. 

Asa May and Geo. W. Taylor executed the guardian’s 
bond as sureties. Alvin May, the principal and guardian, 
and Asa May died defore the commencement of this suit, 
which is instituted by Eva Lee May, an infant, by her next 
friend, William Bellinger, against the appellants as execu- 
trix and executors of Asa May, and James M. Kilpatrick 
as executor of Alvin May and against George W. Taylor. 

It was contended in argument that the note and mort- 
gage (on land) referred to in the fifth paragraph of the opin- 
ion, and claimed to have been purchased as an investment 
by Alvin May of the infant’s money, were an investment 
made under the approval of the Probate or County Court. 
Prior to the filing of the bill in the case at bar a suit had 
been commenced in chancery in the name of the infant by 
a guardian ad litem to foreclose said mortgage. The guar- 
dian ad litem had been appointed such and for such purpose 
by the County Court by an order made September 26, 1876, 
on the petition of the guardian, Alvin May. The order of 
the County Court is as follows : 


County Court of Jefferson County. 


Estate of Eva Lee May, an Infant.—Petition of Alvin 
May, Guardian, for Appointment of Guardian ad litem, 
&e. 

This cause came on this day to be heard upon the peti- 
tion of Alvin May for the appointment of a guardian ad 
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litem to bring suit upon a note and mortgage belonging to 
his ward, Eva Lee May, made and executed by himself*and 
for other purposes set forth in the petition. And it appear- 
ing that the interests ot the said infant can be best promoted 
by bringing suit upon the said note and mortgage, and Wil- 
liam Bellinger being a suitable person to bring such suit 
and represent the said infant herein, it is ordered that Wil- 
liam Bellinger be and he is hereby appointed guardian ad 
litem for the said infant, with full power and authority un- 
der the direction of the court to bring suit upon the said 
note and mortgage, and manage and conduct the same to 
its conclusion 

Done, ordered and adjudged in open court this 26th day 
of September, A. D. 1876. 

JaMES BELL, County Judge. 

It was contended that this order amounted to an invest- 
ment under the direction and approval of the court as re- 
quired by the statutes. 

The decree appealed from is as follows: 

This cause having been called up on Friday, the 17th 
day of December, A. D. 1880, in open court at Monticello, 
Florida, in the county of Jefferson, and the same having 
been set for hearing by consent of counsel for complainants 
and defendants, at Tallahassee, Florida,on Wednesday, the 
22d day of December, A. D. 1880, and the same coming 
on to be heard at Tallahassee on the day last aforesaid, pur- 
suant to such arrangement, and having been argued by P. 
W. White, George P. Raney and T. L. Clarke, of counsel 
for complainants, and by John A. Henderson, of counsel for 
defendants, the executrix and executors of Asa May, de 
ceased, and the court having considered the pleadings and 
evidence of file in said cause, and being advised of its 
opinion in the premises, doth order, adjudge and decree 
that the complainant, Eva Lee May, do recover of the de 
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fendant, James M. Kilpatrick as executor of the last will 
and testament of Alvin May, deceased, and of Margaret 
M. May as executrix and Elliot M. May and Samuel Pasco 
as executors of the last will and testament of Asa May, 
deceased, and of the defendant, George W. Taylor, the sum 
of seven thousand eight hundred and ninety-one dollars 
and twenty cents ($7,891.20), the sum ascertained by the 
court to be due to the complainant. 

And it is farther ordered, adjudged and decreed that the 
defendants, James M. Kilpatrick as executor as aforesaid 
and Margaret M. May as executrix,and Elliot M. May and 
Samuel Pasco as executors aforesaid, and the defendant, 
George W. Taylor, do pay the said sum of money, with 
interest thereon from the date of this decree, into the reg- 
istry of this court, (taking therefor the receipts of the 
Clerk of the Circuit Court of Jefferson county, Florida,) 
on or before the third (3d) day of January next, and said 
Clerk is hereby ordered to receive and hold the same sub- 
ject to the order of the court in this cause. 

And it is further ordered and decreed that in default of 
payment being made on or before said third (8d) day of 
January aforesaid, that a writ of fiert facias or execution 
do issue in the form used in the Circuit Courts in suits at 
common law out of the Clerk’s office for the said sum of 
money and interest as aforesaid and the costs of these pro- 
ceedings in favor of the complainant and against the de- 
fendants as aforesaid, the same to be levied of the goods 
and chattels, lands and tenements, which were of the said 
Alvin May at the time of his death, and which have come 
to the hands of his said executor to be administered, and 
of the goods and chattels, lands and tenements which were 
of the said Asa May at the time of his death, and which 
have come to the hands of his executrix and executors 
aforesaid to be administered, and of the goods and chattels, 
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lands and tenements of the defendant, George W. Taylor; 
and that the sheriff of Jefferson county, or other sheriff 
collecting any moneys on said execution, do pay the same 
into the registry of this court in the manner above pro- 
vided ; and that the sum of fifty dollars is hereby allowed 
Daniel L. Oakley as compensation for his services as Ex. 
aminer in this cause, the same to be taxed against the de. 
fendants as aforesaid as costs herein; and that the Clerk of 
the Circuit Court of Jefferson county do tax the other costs 
of these proceedings. 

Done, ordered and decreed at Chambers in Tallahassee, 
Florida, on this twenty-fourth (24th) day of December, A, 
D. 1880. 

The other facts are sufficiently stated in the opinion. 


S. Pasco in pro per for Executors and Executrix of Asa 
May. 

1. The first error complained of is that complainant had 
an ample remedy at law, which is not insisted upon. 

2. The second error is in substance to the extent that Alvin 
May used the insurance fund in paying his private debts. 
There is no equity found in complainant’s bill. The plead- 
ings and evidence show that when Alvin May took the 
insurance upon his wife’s life he was in fact insolvent, 
whatever amount was paid in premiums was paid with his 
money and credit, and, if so, the policy in equity belonged 
to his creditors. If it was the intention of the insurer to 
divert a part of his estate to his daughter by the device of 
this insurance policy such intention was unjust to his credi- 
tors, but whatever his intention was his subsequent acts 
were in part at least honest, for the bill states that a part 
of the proceeds of the policy were paid to his creditors, 
and the proofs made by complainant herself establish the 
fact that all or nearly all of the fund was thus paid out to 
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the creditors as soon as he received it, and it is manifest 
that they were preceding and not subsequent creditors ; 
and it is further proved that Alvin May was heavily in 
debt, if not hopelessly insolvent, for years before the policy 
became payable and at the time. The only premium that 
was ever paid upon it was paid in the same year that his 
wife died. Which payment was made through Mr. Per- 
kin’s house, and so far as his conduct was in accordance 
with equity a court of equity will not make the estate 
of his surety suffer by making it responsible for the 
amounts thus honestly and equitably paid. The pay- 
ment of the proceeds of this policy to complainant would 
have been a fraud upon the creditors of Alvin May. 
These creditors, by proper proceedings, could have had 
Alvin May declared a trustee as to the policy for their use 
and benefit, and have compelled the payment of this fund 
tothem. Thomp. Dig., 215. The act exempting insurance 
policies from claims of creditors was not passed till 1872. 
Chap. 1864; Bump on Fraud. Con., 272; Am. Leading 
Cases in Eq., 16 Wis., 95, 102. 

If Alvin May did voluntarily what this court would 
have compelled him to do, the estate of his surety should 
not suffer, and this court having all the parties before it in 
these proceedings is competent to do exact justice in the 
premises. 

It is well settled that in such cases the measure of dam- 
ages is the policy and not merely the amount of the debtor’s 
estate that was invested in it. Bump on Fraudulent Con- 
vey., 594; May on Ins., 590, §391; Stokes vs. Coffee, 8 
Bush., 533. 

Asa May’s estate now belongs to his creditors and heirs, 
and it is inequitable to divert it from them to pay Alvin 
May’s daughter for an asset of his which went to pay his 
debts instead of as a bounty to her, he merely acted justly 
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to his creditors in the premises instead of generously to. 
wards her. Asa May’s estate is liable according to the 
pleadings and proofs for more than $2,000, which Alyiy 
May’s estate should pay or assist in paying, and to this ex. 
tent this fund should be held responsible for the protection 
of the interests intrusted to these executors. A reference 
should have been ordered to ascertain these amounts. . 

3. There are grave doubts as to whether Alvin May was 
ever legally appointed as guardian of the property of his 
said daughter, and as to the legality of the bond as a guar. 
dian bond, and if the sureties were liable at all thereunder: 
there is nothing in the circumstances of this case to extend 
that liability beyond the strict legal rights of the com. 
plaiyant. 

4. If the estate of Asa May is declared liable after the 
examination of the defence set up, for any or all of the in- 
surance fund, then the court should have ordered an ae- 
count and not have proceeded to a final decree in the ab- 
sence of an account, and the errors marked 3-10, mentioned 
in the petition of appeal, grow out of this action of the 
court. 1 Story Eq. Jur., S. 45, seg.; Adams’ Eq., 674, 
380; 3 Black. Com., 453; 2 Dan]. Chy. Pr., 1221; Du 
bourg vs. U.S., 7 Peter, 625; 1 Danl. Chy. Pr., 857-8; Hud- 
son vs. Trenton L. Co., 1 C. E. Green, 475; Sharp vs. Mor- 
row, 6 Monroe, 300; Harding vs. Handy, 11 Wheaton, 
103 ; Ransom vs. Doris, Administrator, 18 Howard, 295. 

The said Alvin May supported, educated and maintained 
the complainant for six years and more after securing the 
proceeds of this insurance policy ; he paid the expenses and 
costs of the guardianship ; he was insolvent and unable to 
make the necessary outlays for these purposes, and though 
his generosity may have prompted him to make no charge 
or an entirely inadequate charge for any or all of these 
items the surety or his representatives has a right to de- 
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mand a full credit for them all at a fair valuation. He was 
entitled to some allowance for his services by statutory reg- 
ulations if he was her guardian. He made investments for 
her, one of nearly $3,000, under the approval of the court. 
Whether any or all of the credits claimed on account of 
these items were allowed or disallowed does not appear. 


The amount of the final decree shows conclusively that no 


proper credit was given for them all, and perhaps all were 
omitted, but whether this was a clerical error, or whether 
the court intended to reject those not included, there is no 
way of ascertaining. Had there been an account the plain- 
tiffs in appeal would have had the benefit of an exception, 
ifany item had been improperly rejected or a mistake had 
been made in figures. This court cannot pass upon any of 
these items now. ‘True, the evidence brings them into the 
record, but the Circuit Court having neither approved nor 
rejected them, and no exception having been taken, it 
would be an exercise of original and not appellate jurisdic- 
tion were this court to allow or reject any credit. 

This is a bill for an account, and an account should have 
been ordered and not a final judgment. The rules of court 
and the statute mark out the course of procedure in such 
cases, and it has not been followed. Thomp. Dig. 464, 
465; Rules of Court, 80, et seg. It may be argued that 
the court was not obliged to avail itself of the services of a 
master, that the Chancellor could do the work with his own 
hands. But he has not done the work himself. If he un- 
dertakes to act as master in chancery he is bound by the 
law and the rules, the same as the master is ; he is not above 
the law; the judgment should not be for what his con- 
science suggests is about right, but what a fair and impar- 
tial account, stated with mathematical accuracy in accord- 
ance with equitable rules and principles, shows to be fair 
and just. And when the balance is struck the parties in- 
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terested have a right to examine the whole account and de- 
tect, if they can, any inaccuracy, and by proper exception 
bring the same to the attention of the court. The court by 
fixing an arbitrary amount as due without an account 
made by the chancellor or a master in chancery has ren- 
dered it impossible to determine whether the amount of 
the judgment is correct or not, and there is no presumption 
in favor of it being correct because the law has not been 
obeyed, the rule of court has not been followed. Robert- 
son vs. Baker, 11 Fla., 230; June vs. Myers, 12 Fla., 314. 
5. The eighth error assigned suggests also that the form 
of the judgment is incorrect. The court should have passed 
directly upon the merits of the case. Had an account been 
filed as an exhibit to the bill brought down to a recent 
date, and an admission by defendants that it was correct, 
or had a decree pro confesso been entered against them, some 
reason might appear for such a judgment as was rendered. 
The defence certainly presented some very strong equities, 
and the court never passed upon or noticed them : it simply 
ordered the payment of the money right or wrong. It 
made no distinction between principal and surety, it placed 
the estate of a surety upon the same footing as the estate 
of the principal in the bond, and made each primarily lia- 
ble. This is not in accordance with the rule heretofore 
prescribed by this court. Hendry vs. Clardy, 8 Fla., 77. 
6. The remaining error (11) brought to the attention of 
the court by petition of appeal is the taxing of costs against 
the plaintiffs in appeal. Ina chancery cause costs are al- 
ways subject to the discretion of the court. Lewis vs. 
Yale, 4 Fla., 441 ; White vs. Walker, 5 Fla., 478; 3 Danl. 
Chy. Pr., 15 to 20. There is nothing in this case upon 
which to found any harsh action. These plaintiffs could 
not make any payment to the original complainant until 
the true balance due her was ascertained ; they had no 























JUNE TERM, 1882. 








Cee ee LE 


May and Pasco v. May—Opinion of Court. 








means of ascertaining that balance; the person whose oppor- 
tunity of knowing or arriving at that balance the best was 
Alvin May’s executor, who was the said complainant’s own 
guardian. Had she availed herself of his services and made 
up an account and made legal demand upon these plaintiffs 
for the balance thus ascertained, and they had refused pay- 
ment, a basis would have been laid for imposing the ex- 
pense of ascertaining the balance upon Asa May’s estate. 
In the absence of such action the expense of these proceed- 
ings should be borne by the fund, the condition of which 
the said complainant is interested in, and these proceedings 
being for her benefit. 

Note.—The following additional cases are cited as bear- 
ing upon the law relating to the rights of beneficiaries in 
insurance policies: Clark vs. Durand, 12 Wis., 223; Fos- 
ter vs. Gile, 50 Wis., 603; Landrum vs. Knowles, 7 C. E. 
Green, 594. 


John A. Henderson on same side. 


Tue Curer-Justice delivered the opinion of the court. 


I. The first ground of appeal is that complainant has 
ample remedy at law. 

This, however, was not urged upon the argument. The 
suit is brought upon a guardian’s bond against the repre- 
sentatives of the deceased guardian and the representatives 
of a deceased surety, and against a surviving surety, and 
involves the settlement of the deceased guardian’s account. 
Cases of this character are peculiarly within equity ju- 
risdiction. Pfeiffer & Sullivan vs. Knapp, 17 Fla., 145; 
Hendry and Wife vs. Clardy, 8 Id., 77; see Pace, Admr., 
vs. Pace, infant, decided at this term. 

II. The next ground of appeal is that the bill should 
have been dismissed, because, under the facts established, 
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the fund which is claimed never belonged in equity to the 
infant, but belonged to her father’s creditors, and she was 
not injured by the payment of his debts out of the fund, 
the bill showing that he has thus disposed of it. 

The father of the infant (appellee) was her guardian, ap- 
pointed by the County Court. This fund is the proceeds 
of a policy of insurance obtained by him for her benefit 
upon the life of his wife, the mother of the appellee. Upon 
his appointment as such guardian in 1870, the wife having 
died, he collected the money due by the policy and rendered 
to the County Court in 1874 and in 1876 accounts showing 
the amount of the fund in his hands, which accounts were 
duly approved by the court. 

The sureties of the guardian were Asa May (now de- 
ceased) and George W. Taylor. The defendants, by an- 
swer to the bill, allege that Alvin May (father of appellee) 
obtained the policy of insurance by means of his own 
money and credit ; that at the same time he was largely 
insolvent, one of his creditors being Asa May, who is one 
of the sureties upon the guardian’s bond ; and that Alvin 
May, on receiving the proceeds of the policy in 1876, ap- 
plied the money to his own use in paying his debts, &c. 

Defendants thereupon insist that Alvin May, being thus 
insolvent, it was a fraud upon his creditors to invest the 
money [premiums] in a policy of insurance for the benefit 
of his child and as a settlement upon her, which money 
belonged in equity to, and should have been paid to, his 
creditors. 

Upon this ground they insist that the ward should not 
recover the proceeds out of the sureties, the principal (the 
guardian) having died insolvent. 

It does not appear from the pleadings or proofs that any 
of the money received by Alvin May as guardian was paid 
out upon any indebtedness existing against him at the time 

















JUNE TERM, 1882. 





May and Pasco v. May—Opinion of Court. 


——— 











of taking out the policy or payment of premiums thereon. 
Indeed, the date of the policy does not appear. 

In March, 1870, Earle & Perkins paid premiums on three 
policies of insurance, (including the policy in question,) at 
the request of Alvin May, and for the money advanced 
they obtained a judgment against him in 1872, which re- 
mains unpaid. 

How much, if any, of this sum was paid as a premium 
on the policy in question is not shown. Part of the pre- 
miums was paid out of the proceeds of the policy. 

After the money became due on the policy in favor of 
the appellee Alvin May was appointed her guardian, and 
Geo. W. Taylor and Asa May, (whose representatives now 
resist a recovery on the bond of the guardian, on which he 
became a surety,) knowing the origin of the fund, solemnly 
covenanted with the infant that she was entitled to and 
should have the benefit of the proceeds of the policy. If 
Asa May was a creditor of Alvin May at that time, as is 
alleged in the answer of his representatives, was he not by 
thus joining in the covenants of the bond estopped to set 
up that the small amount paid as premium on the policy 
was an unconscionable advancement or settlement in favor 
of the daughter and a fraud upon him as a creditor ? 

The answer admits that there was no fraudulent intent. 
Asa May and Taylor (co-surety) became bound with Alvin 
May, the guardian, to account to the ward for so much 
money. Could Alvin May have depended upon the ground 
here set up by the sureties? The sureties on the bond, as 
well as the guardian, are estopped by the recitals therein. 
8 Wait’s Actions and Defences, 575 ; White vs. Weather- 
bee, 126 Mass., 450. . 

III. However the case may be as to the rights of other 
existing creditors, (7. e. creditors of Alvin May at the time 
of procuring the policy or payment of premiums,) the 
25 
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question whether fraud may be imputed from the fact of 
his paying the premiums while insolvent, can hardly be 
entertained as a defence against a recovery upon the guar- 
dian’s bond. 

There is no creditor’s bill here. The defendants have 
answered, but have not filed a cross-bill or creditor’s bil] 
asking affirmative relief as to the disposition of the fund. 
In Stokes & Son vs. Coffey, 8 Bush., 533, in which the 
rights of creditors were involved and adjudicated, a cross- 
bill (or “ cross-petition,” as it is called,) was filed and prayed 
to subject the amount received by the widow and brother 
in whose favor the life of the insolvent intestate had been 
insured to the payment of the defendants’ claims. Under 
this cross-petition the court took cognizance of the matter 
and decreed in part in favor of the creditors. Says Bliss 
on Life Insurance, §318: “If the circumstances are such 
that creditors of the person who paid the premiums have 
any claim on the money they must assert that claim bya 
creditor’s bill in the same manner that they would follow 
any other property which their debtor has put out of his 
possession. Such seems to be the accepted rule, though the 
express adjudications are not numerous.” 

The author cites McCord vs. Noyes, 3 Bradf., 189 ; Sue- 
cession of Hearing, 26 La. An., 326; Suc. of Kugler, 23 
La. An., 455. 

IV. It is urged, however, that the guardian had used 
the money received in satislying his creditors. The testi- 
mony shows that he paid out the money to some persons 
to whom he was indebted in 1876, and in the prosecution 
of his business, but it does not appear that these persons 
were his creditors when the premiums were paid. Certainly 
subsequent creditors were not defrauded by payments of 
premiums made by him prior to his becoming indebted to 
them. 
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There is nothing in the case tending to show that the 
persons to whom this insurance money was disbursed had 
any legal or equitable claim upon it; or that the payment 
ot the premiums as a gift to the daughter or for her bene- 
fit could be treated as a fraud against them. Russell vs. 
Hammond, 1 Atk., 14; Sexton vs. Wheaton & Wife, 8 
Wheat., 229. 

In no aspect can it be well insisted that a recovery upon 
this bond should be defeated by reason of the alleged in- 
debtedness of Alvin May. If there may be equitable 
claims against the fund they must be asserted by proper 
parties and by other proceedings. 

V. It is claimed that Alvin May, the guardian, made an 
investment in behalf of his ward of the sum of $2,956.30 
by purchasing a note and mortgage made by himself some 
time before, and having the same assigned to her, and that 
the amount of this mortgage debt should be charged to 
her and credited in the account to the late guardian. 

The testimony in regard to the assignment to her of this 
mortgage is at least calculated to throw suspicion upon the 
transaction. 

There is evidence tending strongly to show that Alvin 
May had paid this debt long before the assignment of the 
same to the ward ; and also that the property mortgaged 
had been sold under a prior judgment lien. There is noth- 
ing to show that this “ investment ” was sanctioned by the 
court. Act of November 1828, McClellan’s Dig., 94, $63 ; 
Moore & Montford vs. Hamilton, 4 Fla., 112,117; 7 Fla., 
44; Sanderson’s Administrators vs. Sanderson, 17 Fla., 
820, 861. 

If there is anything to be made out of that mortgage 
these defendants will doubtless avail themselves of it. 
They cannot require the ward to pursue the pending fore- 
closure litigation. They were instrumental in procuring 
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the assignment for their own supposed benefit and protec. 
tion. 

VI. Appellants insist that the decree was erroneous be- 
cause it gives no idea of the rulings of the court upon the 
various issues raised by the pleadings; that no account was 
‘taken, though an account was prayed for; that the sure- 
ties of the guardian are only liable for a balance found due 
after an account stated ; that the decree was far too large 
an amount; that by the peculiar and unusual mode adopted 
of arriving at the amount the appellants were prevented 
from making exceptions; that they had a right to have all 
the items set forth at length so that proper exceptions could 
be framed and a thorough examination had of the whole 
matter. 

This suit was brought to establish the liability of the 
guardian and his sureties upon the guardian’s bond, and to 
obtain an accounting to ascertain the amount due and fora 
decree acordingly. The defence set up by the sureties to 
defeat a recovery, to-wit: that the investment was made 
by an insolvent debtor as a settlement upon his daughter, 
and was fraudulent as to his creditors, we find not to bea 
valid defence in behalf of the defendants in this suit. 

The Chancellor did not, in words, pass upon and decide 
this question, but in finding that the defendants were liable 
upon the bond for the amount of the proceeds of the policy 
of insurance, less certain allowances and disbursements, he 
held that the answer did not set up a defence to the bill. 
We cannot find any error in so holding, for we have come 
to the same conclusion. 

As to the conclusion whether the Chancellor should have 
referred the testimony to a master to state an account in- 
stead of rendering a decree directly upon the testimony the 
general rule is that when “ the suit involves matters of ac- 
count the action of a master should be had in the inferior 
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court, and the items admitted or rejected should be stated, 
so that exception may be taken to the particular items or 
class of items, and such a case should be brought before this 
court on the rulings of the exceptions by the Circuit Court. 

Lessee of McCall vs. Carpenter, 18 Howard, 297. That 
case involved matters of long complicated accounts into the 
examination of which the court would not enter. See also 
Harding vs. Handy, 11 Wheat., 103, 126; Hudson vs. 
Trenton L. & M. Co., 1 C. E. Green, 475. 

A reference to a master tor that purpose was the general 
practice, in which, after disposing of questions of pleading 
and directing issues, the master was decreed to take testi- 
mony and report thereon. In the case last referred to the 
court remarks, after citing authorities, “ these cases settle 
the practice that the court will not, at the original hearing, 
as a general rule, examine or decide whether particular 
items of the account shall or shall not be allowed, and that 
evidence for that purpose, in strictness, is inadmissible. 
But the principle is not of universal application, and must 
depend in some measure upon the nature of the proceed- 
ings.” There is no rule absolutely requiring the reference 
toa master. This is done for the convenience of the court. 
The statute does not require it, but provides that the testi- 
mony may be taken in open court or in vacation, or an ex- 
aminer may be appointed to take testimony under rules to 
be prescribed. Th. Dig., 466, 461; McC. Dig., 168. 

We examine the record to find whethera reference to a mas- 
ter and his report was here necessary to.an understanding of 
the questions involved and to making a proper decree. In 
1874 and again in 1876 Alvin May as guardian, as is 
alleged by complainant, rendered his accounts to the 
County Judge, charging himself with the amount of the 
insurance money and with interest thereon, and charg- 
ing his ward with the disbursements paid on account 
of costs in the matter of the guardianship, with her board 
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and other expenses, and with commissions for receiving 
and caring for the fund. It was objected that there was 
no competent proof that Alvin May rendered these accounts 
to the County Judge. The testimony shows that the first 
account showing the amount due from the guardian to the 
ward ($5,439.20) up to September 3, 1874, was in the hand- 
writing of Alvin May the guardian, and the affidavit of 
its correctness signed by him and sworn to before the 
County Judge. 

This paper was found in the office of the Judge, though 
not marked “ filed.” . 

The second account in which the guardian is charged 
with the foregoing balance due September 3, 1874, and 
$812.02 interest to August 10, 1876—total, $6,251.22, and 
credits to him up to August 10 sundry sums amounting to 
$354.58, showing a balance then due from him to the ward, 
$5,896.64, was found in the Judge’s office, and recorded by 
him in the record of accounts. There was no file mark on 
this paper, but an account of record immediately preceding 
it in the record book was sworn to July 28, 1876, and an 
account following it was sworn to September 1,1876. An 
order appears of record under date of 28 August, 1876, 
signed by the County Judge as follows: “In the matter of 
the estate of Eva Lee May, a minor, &c., of Alvin May 
guardian. This day this cause came on to be heard upon 
the account of Alvin May as guardian of Eva Lee May, a 
minor, he having filed the said account with the proper 
vouchers therein, all of which having been duly examined 
by the court and appearing to be correct it is ordered that 
the said account be and the same is hereby in all things 
confirmed and allowed. Done and ordered this 28th day 
of August, A. D. 1876.” 

This order necessarily refers to the account found of re- 
cord, and shows that Alvin May, the guardian, rendered the 
account and produced vouchers, which were duly examined 
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and found to be correct, whereupon the account was con- 
firmed and allowed. The last account refers to the account 
previously rendered, and the order therefore reaches and 
confirms it also. We can only conclude from all this evi- 
dence that Alvin May as guardian appeared in person be- 
fore the Judge and rendered the account, proved its correct- 
ness to the satisfaction of the Judge, who rendered his 
judgment accordingly. 

The complainant, if any one, had reason to complain of 
the guardian’s account in that he charges himself with in- 
terest in gross for a term of years instead of making annual 
rests, thus producing a much smaller sum than she was 
entitled to. 

It is worthy of remark here that the above-mentioned 
mortgage appears to have been assigned to Eva Lee May 
under date of January 1, 1872, and proved for record be- 
fore the Clerk January 4, 1878, and yet the guardian makes 
no mention of it in his accounts rendered to the Judge. 
Had he regarded it as a bona fide transaction he must have 
charged it in his account. 

The first account rendered to the County Judge charges 
the ward— 








ee ND SE WONEB iss cle Sius cansecs decer btw agmenens $800 00 
SE CMMI. « o.056c cncncectsstcnddscscnsecnedessassons 96 00 
NOS C WOE COE. ain conse cwoscidcesevesactaceetudene 54 00 
Fees of Grumwell, County Judge..............e-eeeeee eens 10 50 
“Additional compensation ”’ 4 years.......-.+.+++++e+eeeees 200 00 
Raumeind Bopkenban S,, 1G «0:05: < 6:6:6:0:6:09,00. 0040406046590 $1,160 80 
The second account, August 10, 1876, charges her with— 
yw to Bellinger, Mosely and McGee...............+- $18 50 
ee, MN DUNE s a occcccccccsesscbivcucsseecébesekis 8 00 
Interest on above SMOuts. .... 2.0.00. cscccccsccccescoess 2 08 
SD DROUIN NEU. 6 a os cccncsepnscenqctoengnesens 276 00 
Expenses in clothing, Go. ..........cccccccccssvccccevcsses 50 00 
Amount August 10, 1876. ....-......6 cece cece eee ee ees 354 58 
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From all which it appears that the sum of $1,478.38 was 
charged to her for board, clothing, commissions, “ addi- 
tional compensation ” and interest, and $37 for Judge’s 
fees, &ec. 

These charges for board and clothing, considering that 
the father was in law and duty bound to support his infant 
daughter, and that she was under no legal obligation to 
pay him for it, were certainly liberal, and his sureties have 
nothing to complain of. These amounts are doubtless 
largely in excess of the premiums paid or promised to be 
paid upon the policy of insurance. 

They are also quite equal to the estimate made by the 
witness (Grantham) of a fair compensation for her support. 

The father was in better condition to know what the ex- 
penses actually were, and to charge accordingly. 

The last account was brought down to August 10, 1876, 
at which time the balance struck by the guardian against 





himself was - - - - - - - $5,896.64 
Interest to date of decree, + y’rs, 5 mos., 14 d’ys, 2,062.50 
37,959.14 


The decree was rendered 24th December, 1880, for the 
sum of $7,891.20. 

There is no proof of any expenditure on behalf of the 
ward which is not embraced in the guardian’s accounts. 

VII. The accounts of the guardian having been made to 
the County Judge and duly passed upon and allowed by 
him, as appears by the record, this is at least prima facie 
sufficient to charge the sureties for the amount found due. 
Vance’s Admr. vs. Vance’s Distributees, 5 Mon., 521; 
Scott vs. Dorsey’s Exrs., 1 Har. & J.,227; Spedden vs. The 
State, 3 Id., 251; 2 Phill. Ev. C. & Hill’s Notes, 83, 4 Am. 
Ed. 

The preliminary questions raised by the answer having 
been disposed of by the court in adjudging that complain- 
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ant was entitled to recover, nothing remained to be done 
but to compute the interest upon the amount found to be due 
by the report of the guardian to the County Judge and his 
adjudication thereon. There was nothing else for a master 
todo if the matter had been referred to him. The court 
made the computation, and decreed accordingly. If the 
cause had been referred to a master the direction must have 
been simply to compute the interest and add it to the prin- 
cipal, and report the result. Any exception to the report 
must have been only to the correctness of the computation. 
In a matter so plain as this it would have been a mere cere- 
mony, productive only of additional delay and costs, to 
employ a master to do what the court found it convenient 
to do without one. In the case of Robertson vs. Baker, 
11 Fla.,and June vs. Myers, 12 Fla., the circumstances 
were such that it was impossible to proceed without proper 
statements of accounts, and the appellate court sent them 
back to obtain intelligible information, the master’s reports 
being unintelligible. 

The testimony was taken by an examiner under a decree 
made after the cause was at issue, requiring him to take 
the testimony of witnesses and such other testimony as 
might be offered by the parties, and report the same to the 
court. The cause was brought to a hearing upon “ the 
pleadings and testimony therein ” according to notice given 
by the solicitors for complainant to defendants’ solicitor, 
upon a day set therefor by consent of the respective coun- 
sel, at which time the cause was argued by said counsel and 
the decree was thereupon speedily made. No suggestion 
appears to have been made for a reference to a master, 
No motion for a rehearing for that purpose, or any other 
purpose, was made by counsel for appellants. 

The decree was entered December 27, 1880, and on the 
27th day of August, 1881, the notice of appeal] was served 
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in behalf of the executrix, &c.,of Asa May. Taylor ap. 
pealed December 6, 1881. 

While it may not be necessary as a rule to apply fora 
rehearing before the Chancellor before appealing, in order 
to bring before this court any question that may arise upon 
the record affecting the decree, where the appellants en- 
tirely failed to move in any manner for a reference to a 
master to state an account and delayed nearly a year before 
taking an appeal, the entire merits of the cause having 
been argued and submitted to the Chancellor upon a final 
hearing, it would require a clear demonstration that he 
erred upon the merits of the case to induce this court to 
reverse the decree upon the ground that there had been no 
master’s report stating an account. But whereupon the 
whole case it appears, as it does here, that a master’s re- 
port must inevitably have produced a result quite as favor- 
able to the appellants as that found by the Chancellor, we 
can see no merit in this ground of appeal. 

Neither do we think it was absolutely necessary (though 
it may have been proper) for the Chancellor to have stated 
an account either before decree or in the body of it in this 
case, because upon the facts and the law there is not the 
least difficulty in determining what decree should be made. 
See Field et a/. vs. Holland, 6 Cranch., 8, 22. 

VIL. The appellants complain that the costs of the case 
should not have been charged against them; that they could 
not make payment until the true balance was found and 
they had no means of ascertaining that balance, which was 
best known to Alvin May’s executor, who was the plain- 
tiff’s guardian, and that the balance should have been as- 
certained and demanded before bringing suit. And they 
insist that the fund in controversy should pay the costs of 
the suit. 

We think under the circumstances of this case the Chan- 
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eellor did not abuse his discretion in awarding costs against 
the defendants. They had equal opportunity with com- 
plainant to ascertain what amount was due to her. 

The evidence was matter of record. They resisted a re- 
covery, and the great bulk of the costs and expenses was 
made by them in attempting to establish certain facts not 
constituting a defence in law or in equity. 

There had been no tender by the defendants. 

The general rule which gives the costs of the suit to the 
victorious party and throws them upon the unsuccessful 
party applies equally to cases in which parties are suing 
or depending in autre droit and to those in which they are 
sui juris. 2 Dan. Chy., 1382. 

This rule is, however, not always applicable to trustees 
and representatives who necessarily or fairly sue or defend 
for the protection of estates and funds; in such cases the 
estate or fund will be chargeable; but the court will not 
allow them to take advantage of this rule in their favor by 
attempting to defeat the claims of a cestui que trust by set- 
ting up an improper defence. 2 Dan. Chy., 1410, 1415. 

“ Where, from the uncertain state of the account the ac- 
counting party is not able to make a specific tender of the 
balance due from him, yet if he has shown a willingness to 
render an account, the court will on final adjudication take 
such willingness into consideration, and exonerate him from 
paying costs to the other party ; although the result may 
be that the balance is against him.” Id., 1396; Adams’ 
Equity, 393, 

The statutory rule in this State is that costs shall be paid 
by the losing party in a suit, and we can find in this case 
no reason to charge them upon the complainant’s estate. 

Appellants further allege for error in the decree that it is 
inappropriate and not according to the prayer of the bill, 
but it is in form similar to a judgment at law. 
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The bill prays for a judgment against the defendants (the 
executor of Alvin May, the executrix and executor of Asa 
May, George W. Taylor) tor the amount found to be due the 
ward, and that they be decreed to pay it, and for execution 
in detault of such payment, as in cases at law. The decree 
follows the prayer of the bill in this respect, and is in the 
usual form, corresponding to the requirements of the stat- 
ute and the rules of court. 

It is also complained that the decree directs execution 
against all the defendants alike, not providing that the 
money shall be made out of the estate of the principal, Al- 
vin May, before resorting to the property of the sureties. 

This ground of error was assigned by an amendment of 
the petition of appeal some time after it had been filed. 

No objection was interposed in the court below to the 
form of the decree. 

The statute directs that the officer holding an execution 
against principals and sureties shall ‘“ make the money out 
of the property of the principal, unless he is insolvent or 
has no property, in which case the execution may proceed 
against the property of the sureties.” 

While it would have been proper to frame the decree 
with reference to the directions of the statute for the guid- 
ance ot the officer holding the execution, as was suggested 
by the court in Hendry vs. Clardy, 8 Fla., we cannot re- 
gard the omission of this direction as error for which a de- 
eree should be reversed. The statute gives that direction to 
the officer. The court in Hendry vs. Clardy did not hold 
the omission to be an error affecting the validity of the de- 
cree, but made the suggestion “for the guidance of the 
Chancellor” that “it will be proper so to frame the de. 
cree that it shall be enforced against the sureties only in 
the event that the money cannot be made out of the princi- 
pal.” 
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le In the present case it is established to our satisfaction, as 
a it was to the mind of the Chancellor, by the bill, answers 
e and proofs, that the principal was insolvent, and his estate 
n had and has no assets whatever. But if the parties, or 
e either of them, desire it the Chancellor will add the direc- 
e tion suggested, by an order to be duly entered. 

t- The decree is affirmed with costs. 

n 

. - - 


Urnsan C. Hernpon, APPELLANT, vs. WILLIAM HuRTER 
f AND SHERMAN CONANT, PARTNERS UNDER THE FIRM 
Name oF WiiiramM Hurter & Co., APPELLEES. 


1. Where the orders of the Chancellor concern the right of a receiver 
appointed by the court to compensation, and their effect is to 
) allow him no compensation for services rendered under the order 
; of appointment, the receiver being a party in interest, entitled to 
be heard, has the right to appeal therefrom. L’ Engle vs. Florida 
Central Railroad Company, 14 Fla., 267, cited and approved. 
| 2, Where a first mortgagee after bill filed, decree of foreclosure and 
payment of the mortgage debt, continues his suit, obtains the ap- 
pointment of a receiver, and resists the claim of a second mort- 
gagee for the payment of a just debt out of the mortgaged prop- 
erty, thus protracting the litigation and continuing the receiver- 
ship, he is properly chargeable with the costs of the receivership. 


Appeal from the Circuit Court for Duval county. 
Appellees moved to dismiss the appeal on the ground 
that this court has no jurisdiction to entertain the same. 


~ . > ——<— - 


The facts of the case are as follows: 


William Hurter & Co. filed their bill against the Michi- 
gan Lumber Company to foreclose a mortgage, which, with 
the notes it was given to secure, they held by transfer from 
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Paran Moody, the original mortgagee. The mortgage was 
dated October 6, A. D. 1876, was upon mill property, ma- 
chinery and tools and some land of the Michigan Lumber 
Company. The bill was filed on the 18th of May, A. D, 
1877. On the 14th of July, 1877, plaintiffs obtained final 
decree pro confesso of foreclosure for the sum of $2,332.29, 
and for costs of suit to be taxed. The decree directed sale 
of the land, and in case of sale that the costs of the officers 
be first paid out of the proceeds of sale ; that an attorney’s 
fee of $150 be paid, and that the balance, so far as neces- 
sary, be applied to the mortgage debt. On the 8th of Feb- 
ruary, A. D. 1878, upon the application of Hurter & Co., 
W.C. Herndon, the master in chancery in the cause, was 
directed to take charge of the saw-mill and the machinery 
and tools thereto belonging, and to keep and preserve the 
same until the decree was carried out, or until the further 
order of the court. The petition upon which the court 
rade this order was filed February 8, 1878. Complainant 
therein alleged abandonment of the property by D. 8. Col- 
by, the agent of the Michigan Lumber Company, theft of a 
portion of the property, and other circumstances showing 
the necessity for the court to take possession thereof. The 
complainant admitted in the petition payment of $886.13 
by D. 8. Colby, agent, and alleged neglect and refusal upon 
the part of the agent to pay the balance due alleged to be 
about $1,700, and the costs and expenses. The next order 
we find in this case is made on the first of July, A. D. 1878. 
It is “ that the sale in this cause be stayed until the further 
order of this court upon condition that P. B. Canova file a 
good and sufficient bond in the clerk’s office of Baker county 
in the sum of $600, conditioned to indemnify William Hur- 
ter & Co. for all costs and damages which may be done said, 
Hurter & Co., should this order have been improperly asked 
by said Canova.” 
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These are all of the papers contained in this record en- 
titled in the case of Hurter & Co. vs. The Michigan Lumber 
Company. 

On the 30th of March, 1878, which date it is perceived 
is before the order of the Ist of July, 1878, in the Hurter & 
Co, case, staying the sale in that case and subsequent to the 
order of February 8, 1878, in the Hurter & Co. case, direct- 
ing W. C. Herndon, the appellant here to take possession of 
the property, Paul B. Canova filed an original bill against 
the Michigan Lumber Company, and against D. 8. Colby, 
its President and Secretary, and against William Hurter 
and Sherman Conant, partners under the name of Hurter 
&Co.,and against W. C. Herndon, the master in possession 
of the property under the order in the Hurter & Co. case. 

The bill was to foreclose a mortgage of the Michigan 
Lumber Company to Paul B. Canova, dated the Ist day of 
May, A. D. 1877, to secure the sum of $1,098.85. This 
mortgage was upon the mill and machinery covered by the 
prior mortgage of the Michigan Lumber Company to Hur- 
ter & Co. In addition to the usual allegations in a fore- 
closure suit against the mortgagor, and as against Hurter & 
Co., the plaintiff alleged that Hurter & Co. claimed to have 
some interest in the mortgaged premises, the precise nature 
and amount of which was to plaintiff unknown ; that the 
Michigan Lumber Company had nearly discharged. and 
paid the indebtedness secured by the mortgage which they 
had held against the Michigan Lumber Company, referring 
to the affidavits of Paran Moody and Paul B. Canova ex- 
hibits to the bill as proof of this fact. Plaintiff alleged 
further that notwithstanding said indebtedness to Hurter 
& Co. had been nearly paid, the said Hurter & Co. had pro- 
ceeded to foreclose their mortgage against the said Michi- 
gan Lumber Company, and had obtained a decree for the 
full amount ot their indebtedness, and had caused W. C. 
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Herndon to advertise the mortgaged premises to be sold 
for the full sum of their indebtedness on the first 
Monday in April, A. D. 1878, which sale was and is re 
strained by an order of your honorable court. Plaintiff 
alleges that the President and Secretary of the Michigan 
Lumber Company, D. S. Colby, has “ absconded from the 
State,” and that he knows of no authorized agent of ‘the 
company in the State; that his security is diminishing, and 
other allegations, asking that a receiver be appointed to 
take charge of the property. Plaintiff prays that an ac- 
count may be taken of the mortgage debt: that the de- 
fendants, Hurter & Co., be required to disclose all payments 
made to them on account of their mortgage debt and sale 
ot the mortgaged premises, the proceeds to be applied, first, 
to what may be found due William Hurter & Co., next, 
the costs of suit, including counsel fees of plaintiff, the 
balance to be paid to plaintiff to the extent of his mort- 
gage debt. Plaintiff prays also for an injunction restrain- 
ing sale of the mortgaged premises until the further order 
of the court. 

Paran Moody, whose affidavit is an exhibit to the bill, 
swears that he knows of his own knowledge the fact that 
D. S. Colby, the President and Secretary of the Michigan 
Lumber Company, did, prior to the 13th day of October, 
A. D. 1877, pay to Hurter & Co. the full amount of the de- 
cree ot H. & Co. against the Michigan Lumber Company 
of July, 1877, excepting the sum of $500; that he (Moody) 
learned trom Hurter himself and from Colby that Colby 
came to the said Hurter to pay him the balance of five 
hundred dollars, but that Colby owed said Hurter & Co. 
$400 tor a bill of goods, which said Colby wished to pay 
and leave the balance of $500 due on the decree, but that 
Hurter was not willing to do this; that Hurter at that 
time said to him (Moody) that $500 was all that was then 
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due on the final decree of Hurter & Co., and that he (Moody) 
knew this to be the fact at that time; that Colby wished 
him (Moody) to see if he could not persuade Hurter & Co. 
to let the $500 which he had then ready to pay go to- 
wards the said account for goods instead of the final pay- 
ment of the mortgage decree; that he (Moody) did call on 
the said Hurter & Co. and prevailed upon them to do this; 
that afterwards, about the first of February, A. D. 1878, 
the said Colby informed the said Moody that he (Colby) 
was going to pay up the balance due under the said decree 
of foreclosure; that he (Colby) had received a check for 
that purpose, payable to the —— of William Hurter; that 
the said check was from the east ; that the said Colby told 
him (the said Moody) that he was going to see if Hurter & 
Co. would permit him to have back the said check, or the 
amount thereof, so that he could pay off a balance he then 
owed to Eppinger & Russell, and that he (Moody) after- 
wards learned from Hurter that he had doneso; that Hurter 
told him that Hurter and Company had got back from- 
Colby the receipts which Hurter & Co. had given to Colby 
for the payments which had been made upon the decree ; 
that Hurter said that he had offered Colby if he would 
give back these receipts for payments made on the mort- 
gage Hurter and Company would give him the check that 
had been received from the east for the purpose of paying 
the balance of the mortgage, and would give him $500, 
which the said Colby also required to pay up Eppinger & 
Russell; that afterwards Colby told him that Hurter had 
consented to let him have the $500, and that Hurter was 
going to let him have the said $500 in addition, and that 
for this $500 in cash and the $500 check, Colby gave up 
all the receipts which Hurter had personally given to Colby 
for the payments the said Michigan Lumber Company had 
made on the said mortgage decree. 

26 
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On the 20th of May, 1878, plaintiff, Paul B. Canova, 
amended his bill alleging that a few days after the prop. 
erty described in complainant’s bill was advertised for sale 
be, through J. W. Howell, tendered to William Hurter, of 
the firm of Hurter & Co., the full amount due them upon 
their decree against the Michigan Lumber Company, and 
that he subsequently, in person, made a tender of the full 
amount claimed as due by William Hurter & Co. to Wil- 
liam Hurter, and that William Hurter said he would not 
accept the money, and would not surrender to him the 
mortgage or the decree which William Hurter & Co. had 
against the Michigan Lumber Company; that he demanded 
at the time of the tender that he (Canova) should be sub- 
rogated to all the rights of William Hurter and Company 
in their decree. Plaintiff alleged further that William 
Hurter had told him more than once that D. 8. Colby had 
fully liquidated all the indebtedness due said Hurter & Co, 
upon the mortgage held by Hurter and Company against 
the Michigan Lumber Company. Plaintiff prays that the 
said Hurter & Co. “ be barred and estopped from receiving 
any interest or any remuneration whatever as far as the 
rights and equities of complainant is concerned after said 
tender was made.” 

On the 20th day of May, 1879, counsel for complainant 
and defendants appearing, the court made an order “ that 
the complainant have a decree in accordance with the 
prayer of his bill; that the expenses attending the appoint- 
ment of the receiver be taxed against William Hurter and 
Company,” and that the papers be referred to the special 
master to ascertain and report to the court the amount due 
complainant. This order contained a recital of a hearing 
upon the bill of complaint and the evidence submitted in 
the master’s report. The order recited further that it 
appeared that the Michigan Lumber Company was justly 
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indebted to the complainant in the sum of $1,098.85, with 
interest from May 21, 1877; that from the answer of the 
defendants and the master’s report it appeared that on the 
14th of July, 1377, a final decree for $2,332.29 was entered 
in the Circuit Court of Baker county in favor of William 
Hurter and Sherman Conant, partners, as Hurter & Co., and 
that this was a prior lien to the lien of Paul B. Canova. 
The court recited further in this order that a receiver was 
appointed on the application of William Hurter & Co. on 
the 8th day of July, A. D. 1878, to take charge of the 
mortgaged premises, and that it appeared to the satisfac- 
tion of the court from the master’s report in this case that 
at the time of granting said order appointing the receiver, 
the indebtedness due the said Hurter & Co. had been fully 
satisfied, and that there was nothing due William Hurter 
& Co. at that time from the Michigan Lumber Company, 
and that said receiver should not have been appointed. , 

The record discloses that the receiver had been discharged 
on the 6th of May, 1879, four days previous to this order, and 
had been directed to turn over all the property in his charge 
as receiver to B. S. Roberts, and that he did so turn over 
the property as directed. 

On the 24th of May, 1879, the final decree upon the 
proofs in the case was filed. This decree finds the amount 
of the debt due Paul B. Canova to be $1,274.78 ; that the 
indebtedness of the Michigan Lumber Company to William 
Hurter & Co. had been satisfied, directs the mortgage prop- 
erty to be sold and the proceeds to be applied to the fees, 
disbursements and commissions on sales, to attorneys fees, 
and, so far as necessary, to the payment of complainant’s 
debt, with interest thereon. 

On the 3d of November, A. D. 1879, the master to whom 
was referred the matter of the amount to be paid to the re- 
ceiver, the court having before that time decreed that such 
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compensation should be paid by William Hurter & Co., at 
whose instance the appointment was made, after taking tes. 
timony allowed the receiver compensation as follows: 


For services 445 days from February il, 1878, to May 6, 1879, 


adc b thats eee ae eee rain eNneia dies ceed iege $667 
Allowance for one guard for same time at $1 per day.......... 445 
Amount paid by receiver to Sun & Press... ........0026-000005. 9 
i aie ei ts eee ewad need $1,191 


This allowance was approved by the then Chancellor on 
November 3, 1879, and the Clerk of the Circuit Court, on 
the 11th of July, 1881, certifies the bill of costs in which 
the allowance is made to be correct. The Chancellor ap. 
proving this allowance goes out of office, another Chancel- 
lor succeeds, and upon motion made seeking his approval 
of the allowance the Chancellor on the 29th July, 1881, 
orders that the item of receiver's costs, amounting to $1,121, 
*be struck out. The receiver on the 24th of October, 1881, 
files his petition before the Chancellor praying for an order 
commanding William Hurter & Co. to pay forthwith to the 
receiver or his attorneys the said sum of $1,121, together 
with interest thereon from the 10th of November, A. D. 
1879, and that upon their failure to do so within ten days 
from and after the order and notice thereof that the said 
receiver “ have as an officer of the court such other and fur- 
ther order as justice demands in accordance with the usual 
chancery practice in such cases.” 

On the 8th of May, 1882, after hearing, the Chancellor 
ordered “ that the prayer of the petition be denied.” 

It appears from the recitals in the petition that peti- 
tioner sued out an execution against William Hurter & Co. 
on the allowance of costs made by the master and approved 
by the Chancellor, but before it was certified to be correct 
by the Clerk, and that such execution on the 18th of June, 
1880; (a date it will be noted prior to the order of the suc- 
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ceeding Chancellor striking out the allowance to the re- 
ceiver, such last order being dated the 29th July, 1881,) 
was quashed for irregularity, by the court. 

The receiver now appeals from the two orders of the suc- 
ceeding Chancellor, dated respectively the 29th July, A. D. 
1881, and the 24th of October, A. D. 1881. 


Cockrell & Walker for the motion. 
D.C. Dawkins and R. B. Archibald contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an appeal by a receiver from an order made in 
reference to his compensation, and the motion now made 
is to dismiss the appeal for want of jurisdiction. 

In the case of L’Engle.vs. The Florida Central Railroad 
Company et a/., 14 Fla., 266, this court held that a motion 
to vacate an order appointing a receiver was one in which 
he was entitled to no hearing, and that from the order 
made upon such motion he could not appeal. We there 
remarked : “ When his accounts come up for adjustment 
his relations will be different. He will then be a party in 
interest and may be heard, and it will be the duty of 
the court to see that his rights are fully protected.” This 
case was decided in 1873 by this court. In this case we 
did not say whether an appeal would or would not lie by 
the receiver under other circumstances. In the case of 
Hinckley vs. Gilman et a/., 4 Otto, 467, decided by the Su- 
preme Court of the United States in October, 1876, it is 
held that a receiver can appeal from a decree directing 
him to pay into court a balance found due from him 
on the settlement of his accounts. We cannot see un- 
der our practice and statutes any reason for a different 
rule in this State. The appeal here, however, is not from 
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an order concerning the accounts of a receiver or settling 
balances due by him in the cause. It is an appeal from an 
order striking out an allowance for costs made by a master 
to the receiver for compensation under an order of the 
court. The order of the court under which the allowance 
was made by the master, found as a matter of fact that no 
debt was due to the parties at whose instance the receiver 
was appointed, when he was appointed, and ordered that the 
costs in the matter of the compensation of the receiver be 
taxed against them. The effect of the order appealed from 
is to allow the receiver no compensation. As remarked in 
the case of L’Engle vs. The Florida Central Railroad Com- 
pany he is here “a party in interest and may be heard,” 
and it is the duty of the court to see that his rights are 
fully protected. He is entitled to some compensation, and 
when the court reverses an antecedent order directing the 
master to tax his costs against either of the parties, and 
strikes out the item of compensation allowed him, his 
rights, independent of any question concerning the future 
possession of the property, are affected. He is entitled to 
be heard when the matter of his compensation is in ques 
tion, and from an order the effect of which is to allow him 
nothing, he has, under the principles announced in the case 
of Hinckley vs. Gilman, the right to appeal. 

The motion to dismiss the appeal is therefore denied. 
Ten days are given the respondent in which to file a brief 
upon the merits. 


The said motion having been disposed of the case was 
submitted on its merits. 


D. C. Dawkins and R. B. Archibald for Appellant. 
Cockrell & Walker for Appellees. 








































































JUNE TERM, 1882. 





—_—— 
—— 





Herndon v. Hurter and Conant—Opinion of Court. 














Mr. Justice Westcott delivered the opinion of the 


an court on the merits. 

1 In the statement of this case we have gone more into 
he detail than usual, because it shows that William Hurter & 
ne Co. procured the appointment of this receiver after their 
no mortgage debt was fully discharged and an improper re- 
vai sistance of the recovery of a debt justly due a second mort- 
he gagee after all their claims upon the property had been 
be fully satisfied. It would be a strange rule of law that 
. would permit A. upon a satisfied mortgage to have a re- 
7 ceiver appointed of the property of B., and upon proof of 
n- 


the non-existence of the alleged mortgage debt would make 
the property subject to the payment of the costs of receiver- 
ship rather than the alleged mortgagee bringing the bill. 
d Here when the plaintiffs, Hurter & Co., had this receiver 
appointed the mortgagor, the Michigan Lumber Company, 


id owed them nothing. The appointment was in their own 
is wrong and improper. They should have entered satistac- 
re tion upon their decree when it was fully paid, and should 
° have ceased any proceedings based upon the view that 
3 something was due upon the mortgage when nothing was 
" due. Instead of thus acting they, under the pretence of a 
, debt due them by the mortgagor, force the second mort- 
gagee to file an original bill against them, thus prolonging 

1 the litigation and creating the necessity for the continued 
af possession of the mortgaged property by their receiver. 
Under these circumstances William Hurter & Co., rather 

" than the property upon which they had no claim, and as to 


which the order for a receiver was improperly made at 
their instance, should pay the costs of the receivership in- 
curred at their instance and as the result of their wrongful 
acts. 

None of the parties appealed from the decree directing 
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a taxation of the costs of the receivership against Hurter & 
Co. No rehearing in the matter of the decree was asked, 
and it stood as the law of the case when the motion in 
reference to this allowance was made before the Chancellor, 
Says the Supreme Court of Iowa in French vs. Gifford, 31 
Iowa, 431: “ We think it would be an unjust and inegui- 
table rule if, in all cases, the receiver should be entitled to 
his compensation upon the fund in his hands without ref. 
erence to the legality of his appointment. Under the op- 
eration of such a rule innocent persons might be made to 
suffer great loss.” 

In the case of Verplank vs. The Mercantile Insurance 
Company, 2 Paige, 438, the order appointing the receiver 
was set aside, and the Chancellor ordered the receiver to 
turn over all the property without allowing him any con- 
miégsions thereon. 

Neither of the mortgagees here seem to have insisted 
upon a sale of the mortgaged premises. The receiver was 
discharged without payment, with a direction that the 
sums allowed him be taxed against the party who illegally 
and improperly caused his appointment. 

The Chancellor having directed by interlocutory decree 
a reference to the master to ascertain the costs of the re- 
ceivership, and having properly decreed that Hurter & Co. 
were liable therefor, and having approved and allowed the 
allowance made by the master, the receiver was entitled to 
a decree for that sum against Hurter & Co., and upon such 
decree the receiver was entitled, under rule seven of the 
rules governing the Circuit Courts in equity, to “ a writ of 
execution in the form used in the Circuit Court in suits at | 

































common law.” 

The statute, McC.’s Dig. 291, Sec. 7,(to which our atten- 
tion has been called,) giving a bill of costs taxed by the 
Clerk and approved by the Judge, the effect of an execu- 
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tion, relates only to the statutory costs allowed by Chapter 
78, Laws of Florida. A simple reference to the original 
act will make this very evident. We can see no difficulty 
in the matter of practice here. While these are not statu- 
tory costs, they are costs which may be embraced in a de- 
eree as readily as statutory costs, and there is no doubt of 
the power and propriety of the court issuing an execution 
upon its decree. 

Both of the orders appealed from are reversed, and the 
case will be remanded with directions to enter a decree 
against William Hurter & Co. for the amount of the allow- 
ance made to the receiver, to bear interest from the date of 
the allowance of the same heretofore made by the Chancellor 
to the date of payment, (Merritt vs. Jenkins e/ uz., 17 Fla., 
599 ;) and that execution be issued upon the decree as au- 
thorized by the rules. 








Epwin M. RANDALL ET AL., APPELLANTS, VS. J ACKSONVILLE 
STREET Rai~tRoAD ComMPANYy, APPELLEE. 


1. Where an appeal is obtained and entered within thirty days before 
the first day of the next term of this court it is returnable to, 
and should be docketed on such day, in such next term, as will 
admit of twenty days’ notice of such appeal being given, and the 
transcript of the record of the decree must be filed on such day 
or the appeal may be dismissed as provided by Section 4 of the act 
of February 10, 1832. Twenty days’ notice of appeal is the time re- 
quired in such cases. When docketed the case stands on the 
calendar for hearing as other cases. Sections 3 and 4 of the act 
of February 10, 1832, regulating appeals to the Supreme Court, 
construed. 


2. A horse railway over a street in a city, constructed under legislative 
authority and with consent of the municipal corporation, is nota 
nuisance if it be ‘‘ laid down in the most approved mode of con- 
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structing street railways ;’’ nor isa horse railway so constructed 
and so laid down such an additional burden upon the soil of the 
street as to entitle abutting land owners to compensation, or to 
have such railway enjoined or abated. 


Appeal from the Circuit Court for Duval county. 

Judge Walker, ot the Second Circuit, sat in the place of 
the Chief-Justice, who was disqualified by being a party 
complainant. 

At the June Term, 1881, the appellants, on the 15th day 
of the term, move to docket the case. 

The facts of the case are stated in the opinion. 


Cockrell § Walker for the motion. 
Fleming & Daniel contra. 


We maintain that if the appeal be applied for in vaca- 
tion at least twenty-five days’ notice of such appeal shall be 
given to the appellees before the first day of the term of 
the court at which said appeal is to be tried. 

The mode of prosecuting appeals is regulated by the act 
of February 10th, 1832. Duval’s Compilation, pages 108, 
&e. 

The third section of this act, after stating “‘ that if the 
said appeal be applied for in term time, the application 
shall be made in open court, and it shall be so stated by the 
clerk upon the record, and the appeal bond shall be ap- 
proved by the Judge,” recites, “ but if the appeal be ap. 
plied for in vacation the said appeal bond shall be approved 
by the Clerk, and at least twenty-five days’ notice of such ap- 
peal shall be given to the appellee before the first day of the term 
of said Court of Appeals at which said appeal is to be tried. 
The language here is clear and can admit of but one con- 
struction, unless modified, as claimed, by the provisions of 
the next succeeding section. Unless so modified there cau 
be no doubt that where the appeal is taken in vacation at 
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least twenty-five days’ notice must be given to the appellee 
before the first day of the term at which the appeal is to be 
tried.” 

We insist that the fourth section of said act does not 
conflict with or modify in any manner the provisions of the 
third section, but that the office of the two sections is en- 
tirely distinct, and so intended by the framers of the law. 

The latter clause of the third section which we have 
quoted, in positive terms prescribes the notice (where the 
appeal is taken in vacation) which must be given before 
the first day of the term at which it is to be tried. 

In the fourth section there is nowhere to be found any 
reference to the term at which the appeal is to be tried. 
This section (4), as is indicated by the marginal notes of the 
compiler, relates to the filing of the record ; prescribes when 
such record must be filed, the notice of such tiling, the right 
of the adverse party to move that the appeal be dismissed, 
if the appellant fail to file the record and the proceedings 
thereon. 

By no reasonable implication can this section be con- 
strued to affect or in any wise alter the clear and explicit 
language of the preceding section wherein it is provided 
that the appellant shall have twenty-five days’ notice before 
the first day of the term at which it is proposed to try the 
appeal. 

It is made “the duty of the party appellant to file a copy 
of all the proceedings with the Clerk of the Court of Ap- 
peals on or before the first day of the next succeeding term 
thereof, unless the said succeeding term shall commence 
within thirty days after the obtaining of such appeal, and 
then the said appeal shall be entered as soon after the first 
day of the next succeeding term thereafter of said Court of 
Appeals as will admit of twenty days’ notice thereof being 
given.” 
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The entry of the appeal here evidently refers to filing the 
record and entering the cause upon the docket of the Su- 
preme Court. 

If thirty days intervened between the date when the ap- 
peal is obtained and the first day of the term the record 
must be filed on or before this first day. 

This gives time for the twenty-five days’ notice to the 
appellee to prepare for trial. If thirty days do not inter- 
vene then the appellant is permitted to enter his appeal, 
i. €., file the record and enter the cause to be docketed in 
the Appellate Court as soon after the first day of the next 
succeeding term thereafter “of said Court of Appeals as 
will admit of twenty days’ notice thereof being given.” 
This further time is given to enable the party appealing to 
bring up the record even though there be not time to give 
notice of a hearing of the cause, provided twenty days in- 
tervene between the obtaining of the appeal and the day in 
the term on which it is proposed to file the papers. 

The twenty days’ notice mentioned in the fourth section 
is not a notice of trial, but is to enable the appellee to see 
that the record is properly made up and filed in the Appel- 
late Court, and to move to dismiss the appeal if the appel- 
lant fails to file the proceedings as required by the statute. 

‘In other words, to provide against dilatory motions at 
the term at which the appeal is to be tried. 

Where the appeal is taken in vacation too late tor the 
notice prescribed in the preceding section to bring the ap- 
pellee to a trial at the next succeeding term, the appellant 
must serve a notice of the filing of the record in order that 
the appellee may at the expiration of twenty days from the 
service of such notice appear before the court, and if the re- 
cord be not made up and filed in conformity to law, and so 
as to admit of the trial of the appeal at the next term, move 
to dismiss, and thus force the party appealing either to per- 
fect the record or abandon his appeal. 
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The fourth section thus construed operates to protect 
parties from mere dilatory appeals, and: at the same time 
tends to facilitate the business of the court by giving an 
opportunity, when an appeal is taken too late to be heard 
at the term, for the parties to settle all preliminary ques- 
tions arising out of the character of the record and prepare 
the cause to be tried at the next succeeding term. 

The fourth section provides for the making up of the 
issue when the appeal is taken too late to give notice for 
trial. 

The third section prescribes how the appeal is to be ta- 
ken, and when taken in vacation what notice shall be given 
to the appellee before the term of the court at which the 
appeal is to be tried. 


Mr. Justice Westcott delivered the opinion of the 
court on the motion. 


On the fifteenth day of the term this motion is made to 
docket the case for hearing at this term. It is an appeal 
from an order of May 2, A. D. 1881, dissolving an injunc- 
tion before that time granted in the cause, the appeal be- 
ing applied for and entered on the 6th day of June, A. D. 
1881. Notice of appeal was accepted on that day. This 
term commenced on the 14th day of June, and the appeal 
was “to the Supreme Court of Florida, to the 27th day of 
June, A. D. 1881, a day in term,” of the next ensuing term 
of the said Supreme Court. 

The appeal here was applied for in vacation. 

This motion involves and requires the construction of the 
third and fourth sections of the act of February 10, 18382, 
which regulate the mode of prosecuting appeals in chan- 
cery. Duval’s Compilation, 108, 109; Thomp. Dig., 146, 
448, 

So much of the third section of the act referred to as ap- 
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plies to this appeal taken in vacation is in this language: 
Section 3. “If the appeal be applied for in vacation the 
appeal bond shall be approved by the Clerk, and at least 
twenty-five days’ notice ot such appeal shall be given to the 
appellee before the first day of the term of said Supreme 
Court at which said appeal is to be tried.” 

Section 4. “ That it shall be the duty of the party appel- 
lant to demand from the Clerk a true copy of all proceed- 
ings in such cause in the Circuit Court, and to file said 
copy with the Clerk of the Supreme Court on or before the 
first day of the next succeeding term thereof, unless the 
said succeeding term shall commence within thirty days 
after the obtaining of such appeal, and then the said appeal 
shall be entered as soon after the first day of the next suc- 
ceeding term thereafter of said Supreme Court as will ad- 
mit of twenty days’ notice thereof being given. If the 
party appellant fail to file the proceedings as aforesaid, it 
shall be the duty of the said court, unless good cause be 
shown, to dismiss said appeal on the adverse party produc- 
ing a certificate from the Clerk of the court below that an 
appeal has been obtained and a bond given.” The re- 
mainder of the section regulates the proceeding in the Cir- 
cuit Court upon the receipt of the order dismissing the 
appeal, and it is unnecessary to insert it here. 

It is clear that the 4th section of this act contemplates 
two different days or periods in a term of this court upon 
which the the transcript of the record of a decree in 
chancery from which an appeal has been taken shall be 
filed. One of these days is the first day of the term. It 
is also clear that this requirement (filing upon the first day 
ot the term) applies to all cases except: those where thirty 
days does not intervene between the obtaining of the ap- 
peal and the “ commencement ” or the first day of the next 
succeeding term of this court, and as to these the “ appeal 
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shall be entered ” as soon after the first day of the next term 
as will admit of twenty days’ notice thereof being given. 
From this it is evident that the words “appeal shall be 
) entered ” embrace in their meaning the filing of the record, 
: to which matter the first sentence of the section principally 
refers, because, without such construction, the time of the 
filfig of a record after the first day of the term in appeals 
taken within thirty days before its commencement would 
not be provided for, while from the very words of the 
statute one of its purposes was to designate such day. Now, 
what is the day fixed for the filing of the record in such 
case? We think from the language of the statute it isa 
day after the first day of the term which will admit of 
twenty days’ notice of the obtaining of the appeal. The 
term “ thereafter ” refers to the terms “ obtaining of such 
appeal,” and the notice to be given is clearly twenty days’ 
notice of obtaining the appeal. The necessary result is 
that in cases where the term of this court commences within 
thirty days after an appeal is obtained, the notice of appeal 
to be given is twenty days instead of twenty-five, as re- 
quired by section three, and that the day for the filing of 
the record as fixed by this section is the twentieth day after 
the obtaining of the appeal. The terms “ appeal shall be 
entered,” therefore, embrace both the filing of the trans- 
script of the record and the docketing of the appeal in 
this court. 

If the first sentence of this section (8) stood alone, we 
think the construction we give could not be shown to be 
incorrect; but when we examine the second sentence, con- 
strue it with reference to the first sentence and the general 
purpose of the Legislature in the enactment of the whole 
section, there can be no doubt that the appeal in the thirty- 
day cases must be docketed on such day as will admit of 
twenty days’ notice of the appeal having been obtained, 
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such notice having been given; and this because the last 
sentence expressly provides that if the appellant fail to file 
the proceedings or transeript of the record, as required in 
the first sentence, then, unless good cause be shown, the 
appeal shall be dismissed. What appeal shall be dismissed ? 
Plainly and necessarily the appeals referred to in the first 
sentence, and they embrace first appeals taken within thirty 
days of the commencement of the term,and next those not 
thus taken; in other words, all appeals. Again, what is 
the general purpose of this section (3)? It is to secure and 
entorce diligence, and to punish neglect, laches or delay by 
dismissing the appeal. 4 Fla., 399; vigilantibus, non-dor- 
mientibus jura subveniunt. In this case the law required it 
to be docketed at this term, and if it was not so docketed 
the appeal might have been dismissed ; and if docketed it 
must be docketed for all purposes—as well for hearing as 
for dismissal or other disposition. It certainly cannot be 
seriously contended, in view of our statutes and practice, 
that there is in this court an appearance and trial term. 
This section prescribing the time of notice of appeal and 
the time of docketing the appeal, and there being no other 
provision controlling the time for hearing the thirty-day 
cases, they necessarily stand for hearing on the calendar as 
other cases in which the transcripts of the records are filed 
on the firs: day of the term, and in which twenty-five days’ 
notice of appeal is required. 

Sections 3 and 4, which we have thus construed, are sec- 
tions in the same act covering subject matter of like char- 
acter, and must, if it can be reasonably done, be construed 
so as to give operation to each. The result is that Section 3 
controls all cases not embraéed in the exception created by 
Section 4 of the statute—the thirty-day cases—and as to 
them they are controlled by section four as construed in 
this opinion. 
Motion granted. 
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The case was docketed and continued to the January 
Term, 1882, when it was heard upon the merits. 
The facts are stated in the opinion. 


Cockrell & Walker for Appellants. 


If a reasonable doubt exists in the mind of the court as 
to whether the equity of the bill has been answered, the in- 
junction will not be dissolved but will be continued to the 
hearing. New Edition, Sec. 1470; High on Injunctions, 
518. 

If the case made by the answer does not show clearly 
that the complainant is not entitled to relief the injunction 
should be retained until the final hearing. 17 Ala., 667. 

Where it is apparent from the answer that there are still 
questions of doubt, on which additional light is requisite 
to satisfy the court, before deciding the rights of parties, a 
dissolution should not be granted. High on Injunctions, 
529-30; New Edition, Sec. 1510. 

Only those allegations in the answer which are respon- 
sive to the allegations of the bill can be considered on mo- 
tion to dissolve. High on Injunctions, 826; New Edition, 
Secs. 1472, 1471, 1505. 

If the laying of this railway is authorized by law, the in- 
convenience, whatever it is, must be submitted to; but if 
the railway was placed there without authority of law, the 
authors of the act cannot defend themselves against the 
charge of nuisance. 14 New York, 524-5. 

Now how far is the denial of the answer an explicit and 
direct traverse of the allegations of fact on which the writ 
is granted? High on Injunctions, 903. It is not sufficient 
that it denies the inferences to be drawn from those facts 
or deny their eftect and such an answer is not sufficient to 
dissolve the injunction. 

The fact that the rails were laid on Sunday is alleged in 
27 
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the bill and not denied in the answer. It is, therefore, for 
the purpose of this hearing, conceded. 

That the rail so laid on Hogan street is a T rail and not 
a U rail, is admitted. 

The bill alleges that the right to place this railway is de- 
rived from the city, by virtue of the resolutions, a printed 
copy ot which is attached to the original bill. The answer 
admits they rely upon these resolutions, but insists that 
they are aided by the powers conferred upon them, 
as organized under the general laws of incorporation. 
This statement of the answer in no wise contravenes the 
allegations of the bill, inasmuch as the bill expressly avers 
the defendant corporation was organized under the Gene- 
ral Incorporation Laws. 

The bill alleges that complainants own the lot occupied 
by them as a residence extending along Hogan street and 
on account of such ownership, own, as abutting proprie- 
tors, to the centre of the street. The answer concedes the 
proprietorship ot the lot adjacent to Hogan street, but de 
nies the legal conclusion that they own to the centre of the 
street, and assert that under the facts set up in the answer 
the fee is in Hart, or his heirs, who laid out the street and 
sold the lots. Hence the question raised by the pleadings 
is an issue of Jaw, not of fact, and was fully disposed of on 
the original hearing. 23 New York, 61. 

The bill alleges that in consequence of the proximity of 
the street, upon which this nuisance is laid, to the dwelling 
of complainants, a special injury is put upon the complain- 
ants. The answer, when critically analyzed, simply avers 
that the injury complainants sustained is none other than 
such as the owners of other lots, on Hogan street, similarly 
situated, have sustained. 

The bill alleges that the complainants, by virtue of this 
proprietorship of the adjacent lots, own to the centre of the 
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atreet, subject only to the original easement to which it 
was dedicated, and that in laying the railway the defend- 
ants have subverted the soil and displaced it and put ob- 
structions in the street; that this constitutes a trespass 
upon them for which no adequate pecuniary compensation 
can be had in damages; that the trespass is a continuing 
one and entitles them to an injunction as the only complete 
remedy. The answer admits the facts charged, but denies 
that the ownership of the complainants extends to the cen- 
tre of the street and insists that the injury sustained is only 
such as is unavoidable from the construction of the railway, 
and is common to all parties similarly situated. 

The grantee of a lot bounded ona street prima facie takes 
to the centre. Under the facts disclosed in the answer, the 
Jaw infers that Hart, from whom complainants, by mesne 
conveyances claim, intended to sell and convey the fee to 
the centre of the street. Pierce on R., p. 239; 23 New 
York, 61; 63 New York, 246; 1 Wendell, 270; 14 Wis- 
consin, 616. The authority claimed is a grant of a fran- 
chise. 5 Kent, 458; 2 Black, 37; 6 Johns’ Chancery, 439. 
The grant in this case being against common right con- 
strued strictly. 23 New Jersey Eq., 456. The grant in 
this case is void. 10 Wallace; 52 Milhau vs. S Sharp, 
27 New York, 611. A railroad track laid without author- 
ity of law is a nuisance. 14 New York, 524-5. 

Being a nuisance laid upon the property of complainants 
it is in the nature of a continuing trespass upon complain- 
ants’ property and entitles them to the only adequate rem- 
edy of injunction. 27 New York, 611, Rosekrans’ Opin- 
ion; High on In., Sec. 578. ‘“ When the fee of the streets 
remains in the abutting land owners the corporation may 
grant the mght to a railway company to lay its track along 
or across any street ; but the company avails itself of this 
privilege at its peril,” is the rule laid down in J. B. & W. 
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R. R. Co. vs. Hartley, 67 Ill., 488; 16 N. Y., 97; 26 Wis., 
624; 22 Conn., 83; 41 Cal., 256; 7 Porter, (in Indiana) 
39; 17 Minn., 215; 18 Minn., 260; The Ind., Bloomington 
& Western Railroad Co. vs. Wm. Hardey et a/., 67 TIL. ; 67 
Ill., 439. The motive power employed can on principle 
make no difference. Cooley’s Const. Lim., 547-8; Dillon’s 
Municipal Corporations, Sec. 556: 62 N. Y., 388. 

It is only when the title to the fee is vested in the public 
that the Legislature is authorized to grant the use of the 
street to a railway without compensation and without the 
consent of the city. 24 Iowa, 455; 50 N. Y., 206; 27 N. 
Y., 209; 45 Ga., 602, cites with approval the New York 
cases. In the language of Judge Emott, 27 N. Y., 199, the 
City of New York holding the fee of the streets, “the 
whole people have the same right to the highway uses of 
such a public street, as the inhabitants of the city or the 
owners of the adjacent lands;”’ and hence the title thus 
vested in the city is in the control of the Legislature. 

The application as a public highway for the purpose of 
constructing a railroad has long claimed the attention of 
the courts, and the doctrine was advanced in some of the 
earlier cases that the application of a highway to railway 
uses was merely a new mode of enjoying the easement pre- 
viously acquired by the public; and that the owner of the 
fee was entitled to no additional compensation by reason of 
such railway being laid upon the highway, either across or 
along its route. See Plant vs. Long Island Railway Co., 
10 Barbour, 26; Williams vs. Central Railroad Co., 18 
Barbour, 222; 8 Dana, (Ky.) 289; 6 Whart., (Penn.) 25. 

This doctrine is no longer regarded as tenable, and it is 
very generally held in this country that the location of a 
road upon a public highway is the imposition of a new 
servitude upon the land, in addition to and distinct from 
that to which it was originally subjected, when taken for 
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highway, and the owner of the fee is entitled to compen- 
sation for the damage caused thereby. Williams vs. New 
York R. R. Co., 16 New York, 97; Imlay vs. Union 
Branch Railroad Co., 26 Conn., 249; Williams vs. Nat. 
Bridge Plank Road Co., 21 Mo., 580; Springfield vs. 
Conn. Railroad Co., 4 Cush., 63 ; Ford vs. Chicago No. R. 
R. Co., 14 Wis., 609; 49 Maine, 119; 48 Vermont, 107; 
Henderson ef al. vs. New York C. Railroad Co., 78 N. Y., 
498 ; 67 Ill., 489; 62 N. Y., 388. 

The Legislature has no power to make such imposition, 
and the railway can derive no title by any act of the Legis- 
lature or of any municipal authority without the consent of 
the owner, or without appraisal and payment of damages 
in the mode prescribed by law. 25 Wendell, 462; 62 New 
York, 386. So, in England, the residuum of the owner’s 
estate in lands used for a highway is a proper subject of 
pecuniary damages where the same land is used for a rail- 
road. 1 Exch., 723. 

Nothing but express legislative authority, exerted under 
the power of eminent domain after compensation, can in- 
terfere with the enjoyment of a public highway ; and a 
railway laid out, over and along a highway without such 
authority is a nuisance. Commonwealth vs. Old Colony 
R. R. Co., 14 Gray, 93 ; 4 Cush., 71-2. 

No distinction exists between the use of street railways 
by steam or horse power, and compensation of the owner 
is required alike in both cases. Craig vs. Rochester City 
R. R. Co., 39 N. Y., 404; 62 N. Y.,386; Wagner vs. Troy 
R. R. Co., 25 N. Y., 526 ; 21 Mo., 580. 

The distinction sought to be maintained in some of the 
States is without reason. Cooley’s Const. Limitations, pp. 
680-684 and note, 4th Edition ; Marginal pages 544-548. 

The claim of the respondents that under and by virtue 
of the General Incorporation Law for Railroads and Canals, 
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(Chap. 1987,) they have the right to lay their track longi- 
tudinally along the streets of Jacksonville independent of 
the municipal grant cannot be sustained. Section 5, to 
which the claim is sought to be traced, authorizes the con- 
struction of their road “ along or upon any stream of water, 
water course, street, highway or canal which the route of 
its road or canal shall intersect.” 4 Cush., 71-2. Now, con- 
sidered apart from the municipal charter, it is demonstra- 
ble on the plainest principles. Section 5 of the general 
law does not confer upon the respondents to lay the track 
ot its road “ longitudinally for a considerable distance upon 
the streets of the city.” Pierce on Railroads, p. 155. Here 
the entire length and breadth of the respondents’ claim is 
to construct their road exclusively upon the streets of the 
city. 

It cannot be urged that the franchise conferred by Chap- 
ter 1987 has a wider scope than is plainly expressed in the 
grant. The word “route” clearly confines the appropria- 
tion of streets and highways to such as lie between the 
termini, initial and final, of the road. 8 C. E. Greene, 28 
New Jersey, 522; Cooley’s Constitutional Limitations, p. 
682, et seg. and note. 

The ordinance or resolution of the city is void, because 
it in terms excepts from taxation the property of the Street 
Railroad Company. 

The Constitution provides, Sec. 1, Art. 12, for a uni- 
form and equal rate of taxation ; Section 6, that counties 
and incorporated towns shall impose taxation upon the 
principle established for State taxation ; Section 24, Article 
10, declares all corporations, unless for charitable or relig- 
ious purposes, shall be subject to taxation. The franchise 
claimed embodies exemption from taxation. This exemp- 
tion is a part of a single scheme. In determining whether 
the city had the authority to grant the privileges claimed 
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the provisions of the ordinance must be linn as indi- 
visible. These parts being a single scheme are incapable 
of separation. The whole scheme is valid or no part of it. 
The whole ordinance when accepted becomes a contract ; if 
constitutionally valid it is a contract binding in all its pro- 
visions. 27 New York, 619. 

It is no answer to this argument to say the defendant 
corporation proposes not to claim exemption from taxation. 

The validity of a charter conferring a franchise is deter- 
mined by the powers and privileges contained in the grant» 
not by the powers exercised thereunder. 

If it be conceded that it is within the power of a cor- 
poration regulating its streets to grant a license to a Street 
Railway Company to construct and operate its road for 
hire as laid down in Haback vs. The Milwaukee City R. 
R. Co., 27 Wisconsin, 194,8. C., 9 Am. Rep., 461, that 
concession does not avail the appellees. If the power in 
the City Council to make the grant be referred to the right 
to regulate the streets, the Street Railway Company cannot 
lawfully exercise the grant without observing its limita- 
tions. 

The City Council in this case, on that concession, had 
the right, and it was their duty, to protect the adjacent 
proprietors against such change of “ the mode and adapta- 
tion of the street to new vehicles and method of carriage 
and transportation as will materially impair or destroy such 
right ;” that is, the right to the original use and appropria- 
tion of the streets, “ unless by the consent of the owners 
or upon due compensation.” 

One of the means adopted by the council to secure this 
protection was to exact of the Street Railway Company 
that the T rail should not be used on certain streets. 

This company confessedly and offensively disregarded 
this limitation in the grant, and have laid the T rail. The 
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use of this rail materially interferes with the ordinary en- 
joyment of the street, and the affidavits submitted at the 
hearing by the appellant vindicate the propriety of this re- 
striction. 

But whether this restriction in the grant was wise or un- 
wise, the theory upon which the appellees insist upon the 
power of the corporation to grant the franchise remits to 
their exclusive judgment the condition and restrictions 
upon which the power shall be exercised. 

In Geiger vs. Filor, 8 Fla., 325, the court refused an in- 
junction to restrain the building of a railroad and a whart 
at the end of a street. 

Complainants were the owners of lots abutting on the 
street not reaching to the water. The case affirmed the 
doctrine that the abutting owners have a proprietary inter- 
est to the centre of the street, subject to the easement of the 
public. As to the wharf, the decision goes to this: The 
dedication by the original proprietor is that of the ease- 
ment to the public, subject to the proprietary rights of the 
original proprietor and his grantees; that the dedication 
of the easement to the public gave the city power over the 
streets as such, to be exercised in the way of improving 
and rendering them useful to the public, and that the eree- 
tion of a wharf at the end of the street was but carrying 
out the object of the dedication, the making of the end of 
the street useful as a means of access for commercial pur- 
poses to and from the water and the shore. It was an im- 
provement of the street itself to that end, for commercial 
purposes, giving the builders of the wharf a franchise to 
reimburse them for their outlay by whartage, &c., in ez- 
tending these facilities into and over the water, beyond the shore, 

The grant by the Legislature of the submerged land to 
adjacent proprietors was construed to be a grant to the city 
of the end of the street under water by virtue of its easement, 
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g right, in its nature possessory and exclusive, to extend 
the street to the channel by means of wharves, subject, how- 
ever, to the absolute property ot the adjacent owner to 
whom the possession would revert if the street was dis- 
continued. This is the gist of the decision, so far as the 
wharf is concerned. Some of its reasoning is peculiar, but 
there it is. That an injunction should be refused to com- 
plainants, as to the wharf, was perhaps proper. That in- 
deed seemed to be the whole meat of the controversy. 

There is no discussion of the question of the appropriation 
of a portion of the street in front of complainants’ property 
to the exclusive use of a private person orcorporation. The 
remark at the outset of the opinion, that “ railroads in cities 
cannot be termed nuisances,” argues nothing and proves 
nothing. The Judge says “a road of this kind presents 
but a smoother surface,” thus in fact improving the street 
and making it an improvement to property. That is not 
the kind of railroad we are dealing with, but on the con- 
trary we complain that this road takes exclusive possession 
. of a part of one side of the street, destroying it as a carriage 
way, is of extraordinary construction and damages our 
property not by improving and facilitating travel and in- 
tercourse but by obstructing them. And this in the face 
of their grant from the city as to the mode of construction, 
and thus denying the right of the city to control the use of the 
streets, 


Fleming ¢ Daniel for Appellee. 


Watker, Circuit Judge, delivered the opinion of the 
court : 


The record shows that plaintiffs, by virtue of a deed to 
them dated March 18, 1871, made by R. P. Canova and 
wife, are seised in fee of a lot in the city of Jacksonville, 
known as lot number nine, in square number thirty-eight, 
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which is bounded on the west by Hogan street. Plaintiffs 
claim in their bill that by virtue of this seisin of said lot 
they are seised also in fee of the land in front of their lot to 
the centre of said street, subject to the easement to which 
it was dedicated. Plaintiffs allege that defendants have 
built a street railway along said part of said street so 
owned by them in violation of their rights and interests, 
and pray that said railway track may be abated as a public 
nuisance. 

The bill with its exhibits was filed in the Circuit Court 
for Duval county on 21st January, 1881, and on the next 
day a temporary injunction was granted as prayed for. 

On the coming in of the answer with affidavits on both 
sides the temporary injunction was dissolved. 

Plaintiffs then appealed to this court. 

The question for our consideration ‘is whether the Circuit 
Court on the facts of the bill, answer, exhibits and affida- 
vits in the record, did or did not err in dissolving the tem- 
porary injunction restraining defendants from using their 
street railway, which, as appears from the answer, was 
completed before said temporary injunction was granted. 

The Supreme Court of Florida in the case of Thebaut 
and Glazier vs. Canova ef a/s.,11 Fla., 170, say: “Courts 
with great reluctance interfere with the free use and enjoy- 
ment of property by its owner as his taste or inclination 
may direct, and it is only in a case where it is clearly made 
out that this use and enjoyment is prejudicial and injurious 
to the rights of others that it will lend its aid to restrain 
this free enjoyment. They should ponder long and con- 
sider well where their aid is invoked for this purpose, and 
especially should this be so, where the thing to be stopped, 
while it is highly beneficial to one party, may very possibly 
be prejudicial to none.” 

If the facts in this case showed that the using of this 
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railway by defendants, until the final hearing of the case, 
would be attended with extreme probability of irreparable 
injury to the property of plaintiffs, or that it would endan- 
ger their lives or health, or prove a material injury to the 
comfort of their existence, this court would be of opinion 
that the temporary injunction should have been continued 
till the final hearing. See 11 Fla., 173. 

But the facts in the record do not show that the using 
of the road by defendants till final hearing would necessa- 
rily be followed by any one of these results. 

The bill alleges that these results would follow, but the 
answer emphatically denies it. The answer denies every 
material allegation of the bill except the allegation that 
plaintiffs own lot number nine, and that is bounded on the 
west by Hogan street, and the allegation that defendants 
have laid their track ona part of said street that lies be- 
tween plaintiffs’ said lot and the centre of said Hogan 
street, and they have so laid it with T rail. 

Defendants in their answer deny that plaintiffs are seised 
in fee of the land between their lot and the centre of said 
atreet. On the contrary, they aver that the fee to said land 
is in the heirs of I. D. Hart, who, as they allege, nearly 
a halt century since bought the land on which Jacksonville 
is situated from the heirs of Hogan, the original grantee 
from the Spanish government, and laid the same off into 
lots with intervening streets, which streets he then and 
there dedicated to the public use. 

Defendants deny that they have taken exclusive possession 
of that part of the street on which their track is laid, and 
aver that their track is so laid as to leave ample space on 
both sides of the road for the passage of persons, animals 
and vehicles, and presents no obstruction to the free and 
customary use of said street for all the purposes of ordinary 
travel. They positively deny that the soil has been re- 
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moved, or the track laid in close proximity to the residence 
of plaintiffs, or that any special inconvenience or damage 
has accrued to plaintiffs thereby. 

Defendants deny that their road is a nuisance, or that it 
renders plaintiffs’ residence less valuable, or that it works 
a continuing injury, or any injury whatever, to the plain- 
tiffs’ property as a residence. On the contrary, defendants 
aver that their road increases the value of complainants’ 
property, and that the comfort and convenience of said premi- 
ses will be enhanced by the proximity of said street railway, 
as it gives the privilege of using the same for the purposes 
of easy communication and cheap and comfortable access 
to all parts of the city and its environs. 

Thus we see that the statements in the bill and answer 
as to whether this street railway is or is not a nuisance are 
very contradictory and unsatisfactory, and the statements 
of the affidavits are equally so. 

A street horse railway is not per se a nuisance. In the 
case of Geiger et al. vs. Filor, in the Supreme Court of Flor- 
ida, 8 Fla., 332, Baltzell C. J. in delivering the opinion of 
that court said: “ Railroads in cities and towns cannot 
with propriety be called nuisances. They are decided not 
to be such in numerous cases, both by English and Ameri- 
can courts.” 

The Supreme Court ot the United States, at October 
Term, 1876, in the case of Barney vs. The City of Keokuk 
et al., ruled that the right to place railway tracks in the 
streets of towns without the consent of the adjacent pro- 
prietor, and without compensation, exists even though the 
fee of the street is in the adjacent proprietor, and that 
“there is no substantial difference between streets in which 
the legal title is in private individuals and those in which 
it is in the public as to the rights of the public therein.” 
During the present year of 1882 the Supreme Court of 
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Indiana, in the case of Eichel vs. Evansville Street Rail- 
way Company, decided that “the doctrine that the public 
takes only an easement in the streets of a city, and that if 
a Steam Railroad Company lays its tracks upon the street 
the owner of the fee is entitled to damages, does not apply 
to horse railroads.” Citing 2 Dill. Munic. Corp., Sec. 722 ; 
Cooley Const. Lim., 526; 32 Conn., 579; 14 Ohio State, 
523; 27 Wis., 194; s. c. 9 Am. R., 461; 125 Mass., 515. 

The charter of the defendant company gives them power 
to construct, equip and operate, “ with steam, horse or other 
power, one or more lines of street railway in the county of 
Duval, in the State of Florida, within the corporate limits 
of the cities of Jacksonville and LaVilla and their ‘ vicin- 
age, said railroad to be first laid down Bay street from 
Bridge street to Market street, thence up Market street 
to Duval, thence along Duval street to Hogan street, thence 
down Hogan street to Bay street,” and the municipal cor- 
poration bestows upon said company the power to construct 
a street railway along Hogan street. 

Thus wesee that this street railway was constructed over 
Hogan street under legislative authority and with the con- 
sent of the municipal corporation. 

It is pretty well settled that the construction of street 
railways in cities, in the absence of any express statute 
upon the subject, is not such an additional burden upon the 
soil of the streets as to entitle adjoining land owners to 
compensation when the legislative authority for such con- 
struction and the consent of the municipal corporation as 
to the particular location have been obtained. 1 Amer. 
Law Reg. (N. S.), 193, and the American Law Review for 
June, 1881 ; The People, &c., vs. Kerr et al., 27 N. Y., 188 ; 
Hinchman ef al. vs. The Paterson Horse R. R. Co., 17 N. 
J. Eq., 75, (1864); Hobart vs. Milwaukee City R. R. Co., 27 
Wis., 194, (1870); Attorney-General vs. Metropolitan R. 
R. Co., 125 Mass., 515. 
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The objection that this railroad company is allowed to 
collect tolls from those using its road is not a good one. 

In the case of Brown & Co. et al. vs. Duplessis and The 
City of New Orleans, 14 La.,842, Judge Cole in delivering 
his opinion held that such consent (of the owner of the 
abutting lots) was not necessary, and held that if the City 
of New Orleans wished to expend the money necessary for 
the laying of rails throughout the city for the purpose of 
permitting all who wished to run their cars thereupon, 
drawn by horses or mules, no one could complain as long 
as it did not prevent other modes of traveling in the streets; 
for traveling in cars on rails was one mode of using the 
public streets,and there was no reason why it should be 
lawful to travel in a carriage upon the streets and not law- 
tul to travel in a car on rails fixed in the streets, but not 
so laid as to prevent the use of the streets by other modes 
of conveyance. If it did not suit the public convenience 
that the city should lay rails for the free use of the public, 
it followed from the premises that the city had the right 
of selling the right of way, for a specified time, to one or 
more persons who might lay rails for the purpose of run- 
ning cars thereon. 

We hold this to be good law, and further that a city has 
a right when it considers thai the construction of a horse 
railway “in the most approved mode” will greatly pro- 
mote the general good and prosperity of the city, to give 
away the right of taking tolls to any person or persons 
who will be at the expense of laying the tracks and oper- 
ating the road as an inducement to such person or persons 
to make and operate a road promising so much benefit to 
the citizens generally. 

Nor do we consider the objection that said railway is ex- 
empt from city taxation a good one. Whether said railway 
does or does not pay taxes is not a question properly enter- 








JUNE TERM, 1882. 431 








—— 


Rand 








all et al. v. Jacksonville Street R. R. Co.—Opinion of Court. 


ing into the question whether this road isa public nuisance 
doing such special damage to plaintiffs as to authorize them 
to file a bill in equity for its abatement. 

The Circuit Judge, if left in doubt, by the record before 
him as to whether this road was a nuisance or not, did 
right in dissolving the injunction and permitting the own- 
ers to use their road until the final hearing. In the case of 
Hart vs. The Mayor of Albany, 3 Paige Chy. Repts., 210, 
918, the Chancellor in delivering his opinion said: “If the 
evidence is conflicting and the injury complained of and 
sought to be restrained is doubtful or contingent, that alone 
will constitute a good ground for withholding this extraor- 
dinary power of the court to interfere by injunction.” 

We are of opinion that the Circuit Judge had reasonable 
ground for doubt, and are therefore of opinion that he did 
not err in dissolving the temporary injunction so as to allow 
defendants to continue in the use of their property till all 
the evidence should be regularly taken, the cause set down 
for hearing and finally adjudicated upon its merits. 

The dissolution of the temporary injunction leaves the 
cause still in court, and if at the final hearing it shall ap- 
pear that this street railway has been constructed in an un- 
authorized manner and is a public nuisance, and that plain- 
tiffs have suffered or are likely to sufter special damage be- 
yond and in addition to that which falls alike upon all by 
reason of its being laid on their soil, then the court will 
have jurisdiction to remove the track so far as it is laid on 
the soil of plaintiffs. The court has power to abate a pub- 
lie nuisance at the suit of a private individual so far as the 
nuisance is on his soil but no further. 19 N. J.,(4 C. E. 
Green) 277. 

If it shall appear from the evidence at the final hearing 
that this street railway in Hogan street, in front of the lot 
of complainants, is on the soil of plaintiffs, and has not been 
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laid down in the best and most approved mode of construct. 
ing street railways as directed by the ordinance of the city 
government, and is a public nuisance, then the injury done 
to the soil of complainants, between their lot and the cen. 
tre of the street, is an injury to the rights of complainants 
as individuals in addition to the injury done to the general 
public, and this suit is the proper remedy ; but on all other 
parts of said street, even the part directly in front of their 
lot, provided that it be on the west side of the centre of the 
street, their only right is in common with the rest of the 
public, and for any track on any part of the street not be- 
longing to them, they cannot have relief in this suit 
whether it is lawful or unlawful ; for an individual cannot 
maintain a suit to restrain a public nuisance which injures 
him only in rights enjoyed by him as one of the public. 
Higby & Riggs vs. Camden, and Amboy Railroad Co., 19 
N. J. Equity, (4 C. E. Green) 277; 19 N. J. Eq. Reports, 
279 (4 C. E. Green); Alden & Wife vs. Pinney, 12 Fila. 
390; Z. Shea & Marlow vs. Hawthorne, 3 Neb., 179; 5 
Blatchford, 368; 6 Blatchfurd, 487. 

The decree of the Circuit Court dissolving the temporary 
injunction is affirmed and the cause remanded for further 
proceedings. 


On the first day of the last named term an order was 
made permitting the appellants to file a petition for rehear- 
ing within thirty days, and suspending the judgment of the 
court till the same should be filed, and, if filed within due 
time, till the further order of the court. 

A petition was filed within the time allowed. 

At the June Term, 1882, Judge Walker delivered the 
following opinion denying a rehearing : 


The application for a rehearing in this case is based on 
the allegation that the points on which the appellants relied 
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have not been responded to by the court in the opinion 
rendered. 

The petition for rehearing alleges that “the use of a 
‘T’ rail instead of a‘ U’ rail, as prescribed by the ordinan- 
ees,” (of the city of Jacksonville) “ caused the whole litiga- 
tion, was the basis upon which the appeal was sued out, 
and has not been noticed by the court.” 

When the court rendered the opinion in this case it was 
unable to discover, and it is now unable to discover, that 
the ordinances of the city of Jacksonville prescribe a “U” 
rail, and prohibit the use of a “T ” rail as alleged in the pe- 
tition. The ordinances attached as exhibits to the bill do 
not anywhere mention a “U ” rail, and the only mention 
they make of a “ T” rail is in section three, where it is or- 
dained that over certain streets named in said section the 
company shall have the privilege of laying a certain de- 
scription of “T ” rail, to-wit: “T” rail “ suitable for rail- 
way purposes.” 

Granting, for the sake of argument, that section three 
impliedly prohibits large “T” rail “suitable for railway 
purposes ” on those streets not named in it, yet it is no vio- 
lation of the inhibition to lay on other streets traversed by 
street railways a small and light “ T” rail, not “ suitable for 
railway purposes.” A “T” rail of a hundred pounds to 
the lineal yard may be “ suitable for railway purposes,” 
but the grant of the right to use a “T” rail of a hundred 
pounds to the lineal yard on a railway over certain streets 
would surely not inhibit the right to use a “ T” rail of ten 
pounds to the lineal yard on a street railway over other 
streets. The implication cannot be broader than the grant. 
The grant is that a “ T” rail “ suitable for railway purposes”’ 
may be used on certain streets; this cannot imply that a 
“T” rail not “suitable for railway purposes,” though it 
28 
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may be suitable for street railway purposes shall no/ be used 
on other streets. ’ 

Section three provides tor the building of railways over 
certain streets, and the only fair inference or implication ig 
that railways should not be built over other streets but only 
street railways. 

We think that the city government of Jacksonville, while 
prescribing what sort of rail might be used on railway 
tracks, did not intend, by implication or otherwise, to pre- 
scribe what sort of rail should not be laid on street railways, 

The difference hetween a railway and street railway, com- 
monly called a horse railway, is constantly kept in view in 
the city ordinances, and the difference is so vast that we 
cannot suppose that the City Council, while prescribing 
what sort of iron might be used on the former, meant by 
implication to prescribe what sort of iron should not be 
used on the latter. 

And, besides, the City Council made so many express pro- 
visions as to the manner in which s¢reet railways should be 
built that we cannot think they intended to leave anything 
to implication. 

The City Council expressly provide in Sections three, 
four and five that the tracks of the street railways shall 
“ be laid down in the best and most approved mode of con- 
structing street railways ;” that they should “ be of even 
grade with the streets,” * * * “so that carriages and other 
vehicles can cross said streets with ordinary ease ;” that 
they should “ not be used for purposes of railway connec- 
tion or the transportation of railway freight, or passenger 
cars, locomotives or engines ;” that “no freight shall be 
carried over them except the usual baggage of passengers 
or of persons going to or returning from market ;” and 
that cars over them shall not be run “ at greater speed than 
that allowed to other vehicles.” 
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These express provisions against interference with the 
ordinary use of the streets are certainly sufficient to pre- 
vent any, and the City Council, while making so many ex- 
press provisions for that purpose, would surely have re- 
stricted the company to the “ U ” rail in express terms, and 
have prohibited the “ T ” rail in express terms, if they had 
intended to restrict the company to the use of the one or 
prohibit them from the use of the other. Instead of doing 
s0, the City Council, as we have seen, nowhere use the term 
“U” rail,and nowhere use the term “T ” r&il, except in 
Section three as above quoted. 

After the best consideration we have been able to give 
the subject, we think now as we did when we rendered the 
the opinion in this case that the city ordinances do not 
prescribe, by implication or otherwise, what pattern of rail 
the company may use in the construction of the street rail- 
way. We think the municipal corporation gave its assent 
to the construction of a street railway of any pattern, pro- 
vided only that it should “ be laid down in the best and 
most approved mode of constructing street railways,” “ and 
be even grade with the streets,” “so that carriages and 
other vehicles can cross said streets with ordinary ease.” 
The pattern ot the rail was left to the discretion of the 
company, these conditions being complied with. 

And it was because the allegations of the bill and an- 
swer and affidavits were so contradictory as to raise a rea- 
sonable doubt whether these conditions had not been com- 
plied with that this court affirmed the ruling of the Cireuit 
Court dissolving the injunction, and sent the case back for 
final adjudication upon its merits after all the evidence 
that either party might be able to adduce should be fully 
before that court. 

If it shall appear from the evidence that the conditions 
of the ordinance cannot be complied with if “ T ” rail be 
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used, on account of its unfitness for such a track as is re- 
quired, then, of course, the decision will be that the condi- 
tions have not been complied with ; but a conclusion must 
be reached from the evidence, and not from any supposed 
prohibition of “'T” rail in the ordinance, whether it be fit 
or unfit for street railway purposes. 

The petition for rehearing states that “it was error in 
this court to affirm that this street railway was constructed 
over Hogan street under legislative authority and with the 
consent of tHe municipal corporation, when the bill and 
exhibits show, and the answer admits, that a‘ U ’ rail was 
prescribed and a‘ T’ rail used.” 

We repeat that we cannot find in the ordinances any pre- 
scription of a “ U ” rail or prohibition of a “ T” rail. And 
when the court in its opinion said “ that this street railway 
was constructed over Hogan street under legislative au- 
thority and with the consent of the municipal corporation,” 
it is plain from the context and head-note that the court 
did not mean to say that the railway had been constructed 
in the mode prescribed by the ordinances. That question 
was remitted to be decided by the Circuit Court on the evi- 
dence that might be before it at the final hearing. This fully 
appears in the following quotations from the opinion, to- 
wit: “* The dissolution of the temporary injunction leaves 
the cause still in court, and if at the final hearing it shall 
appear that this street railway has been constructed in an 
unauthorized manner and is a public nuisance, and that 
plaintifts have suffered or are likely to suffer special dam- 
ages beyond and in addition to that which falls alike upon 
all by reason of its being laid on their soil, then the court 
will have jurisdiction to remove the track so far as it is 
laid upon the soil of plaintiffs.” And again: “ If it shall 
appear from the evidence at the final hearing that this 
street railway on Hogan street, in front of the lot of com- 
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plainants, is on the soil of plaintifts, and has not been laid 
down iu the best and most approved mode of constructing 
street railways, as directed by the ordinance of the city govern- 
ment, and is a public nuisance, then the injury done to the 
soil of complainants between their lot and the centre of the 


- street is an injury to the rights of complainants as indi- 


viduals in addition to the injury done to the general public, 
and this suit is the proper remedy,” &c. 

It is alleged in the petition for rehearing that there is 
“4 suggestion in the opinion rendered that there can be no 
injury when the railroad does not occupy the whole street, 
but leaves room enough for a vehicle to pass.” We are 
unable to find in the opinion on file any such suggestion. 
The language of this opinion is as follows: “‘ Defendants 
deny that they have taken exclusive possession of that part of 
the street on which their track is laid, and aver that their 
track is so laid as to leave ample space on both sides of the 
road for the passage of persons, animals and vehicles, and 
presents no obstruction to the free and customary use of said 
street for all the purposes of ordinary travel.” 

The statement in the opinion that “ defendants deny that 
they have taken exclusive possession of that part of the 
street on which their track is laid,” and that they aver that 
their track is so laid that it “presents no obstruction to the 
free and customary use of the said street for all the purposes of 
ordinary travel,” cannot, we think, be properly construed 
intoa suggestion that there can be no injury when the road 
does not occupy the whole street, but “ leaves room enough 
for a vehicle to pass.” 

Rehearing denied. 
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George E. Pace, ADMINISTRATOR OF AuGustus N. Pacg, 


ET AL., APPELLANTS, Vs. AUaustus Ratrorp Pac, Ap- 

PELLEE. 

The statute requiring the next friend of an infant to give bond upon 
the institution of a suit relates exclusively to proceedings at com. 


mon law. So much of the case of Sanderson's Administrator ys, 
Sanderson, 17 Fla., 829, holding otherwise, overruled. 


. Ina suit in chancery by an infant through his next friend, the Chan- 


cellor has the power to adopt such measures as are necessary to 
fully protect the interest of the infant, and should exercise it 
when necessary. 


. A contract of life insurance describes the beneticiary thereunder as 


**for the benefit of the estate of the insured :" Held, That the 
beneticial interest under this contract, enured at the time of its 
execution and delivery to persons other than the assured, and 
that no interest passed to his assignee upon the party subse- 
quently becoming a voluntary bankrupt. 

A eontract of life insurance of a foreign corporation. if executed and 
delivered in this State, must be construed by the laws of this 
State, and under the statute of this State, (Chap. 1864, Laws, 
McC.’s Dig., 534,) wherever the contract does not describe a per- 
son or persons, class or classes, in such terms as to show affirma- 
tively that the beneficiaries are not the children, husband or wife 
of the assured, it enures to her or their benefit. 

Where the description of the beneficiaries in a contract of life insur- 
ance is ambiguous, or if the terms used are applicable to several 
persons, or if the description is imperfect, extrinsic evidence may 
he resorted to to ascertain the meaning of the contract: Held, 
Under the circumstances in this case that the terms “for the 
benefit of the estate of the insured,’ referred to and meant for 
the benefit of an only minor child less than five years of age at 
the date of the contract, and not to the administrator or distribu- 
tee of the estate, and that the property and the right to collect 
the proceeds of the policy enured to the child and not to the ad- 
ministrator of the assured. 

The sureties upon the bond of an administrator who has collected 

moneys, neither assets of the estate, nor subject to distribution 

by him, and to which as the legal representative of the decedent 
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he was not entitled, are not liable for any appropriation or use of 
the same by the administrator for his personal benefit. 


7. A court of equity has jurisdiction to call a guardian to an account at 
the suit of the ward, also to restrain any improper disposition of 
the fund, by its process to preserve it and in proper cases to re- 
move the guardian. Such suit need not be instituted in the name 
of the Governor of the State. 


8. To a suit against a guardian for an account, the sureties upon his 
bond are proper but not necessary parties. As they are interested 
in the taking of the account, they ought to be made parties, but 
the rule is not imperative that they must be. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


F. F. Engle and M. C. Jordan for Appellants. 


Upon the first part of the first ground of the assignment 
of error, that is want of equity in the bill, it will appear 
by reference to the bill that all the assets or property of any 
kind alleged as having come to the possession of the admin- 
istrator is the sum of $4,935 realized from the policy of in- 
surance on the life of the decedent; that this policy was 
made “ for the benefit of the estate of the insured ;” that the 
infant claims that this sum belongs to him exclusively; that 
the creditors have no shadow of a right to parties to partici- 
pate or share therein, and that the administrator resists 
payment to him upon the ground that the same should first 
be subjected to the payment of the demands and claims of 
the creditors of the deceased, having plainly been intended 
for such purpose by the decedent, when he at the time of 
the insurance being unmarried and having but one child, 
this infant, had the policy made payable for the benefit of 
estate of the insured. 

It will be observed that there is no charge in the bill 
against the administrator except that he is diverting this 
sum to the claims of the creditors, a course he is bound to 
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pursue by virtue of the duties and obligations devolving 
upon him in his position as administrator; that although he 
is vaguely charged in said bill with wasting the assets of the 
estate ; that the sole charge of waste consists in his action 
in favor of the creditors as aforesaid. 

This charge, like the charge of fraud, ought not to be en- 
tertained by courts of equity as a basis for relief upon the 
mere allegation of such a fact; sufficient facts should be 
stated and sufficient statements made in the bill as will 
carry upon their face the existence of such a state of things 
as will warrant a court of equity in interfering with the ad- 
ministration of an estate under the supervision and contro] 
of the County Judge. Again, as the sureties are made par- 
ties to this bill, and they are only responsible for any breach 
of the administration bond, the bill showed upon its tace 
such a condition of things as would enable the court to be- 
lieve that there had been a breach of the bond. It is only 
in this event that they are liable. 

The conditions of an administrator’s bond are prescribed 
by law. McClellan’s Digest, 79. 

Again, if the infant is not entitled to share in the pro- 
ceeds of said policy until the demands of the creditors are 
first paid, would it not be necessary for him to show that 
the debts of the deceased have all been paid so far as 
proved, or that the administrator is derelict in not paying 
them, and that he has offered, or is ready and willing, to 
furnish bond or security for the refunding of any sum that 
may be necessary for the payment of any debts which may 
subsequently be proven against the estate, as required by 
the statute. McClellan’s Digest, p. 84, Sec. 29; 17 Fla., 
832, 833, Sanderson vs. L’Engle. 

It follows, then, that as the infant claims the benefits ef 
the policy to the exclusion of the creditors that this is the 
only bone of contention between him and the administra- 
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tor. This right in this particular must depend upon the 
construction of section 22, page 534, McClellan’s Digest : 

“Whenever any person shall die in this State leaving in- 
surance upon his or her life, the said insurance shall enure 
exclusively to the benefit of his or her child or children, 
husband or wife, in equal portions, or to any other person 
or persons, for whose use and benefit said insurance is de- 
elared in the policy; and the proceeds thereof shall in no 
case be liable to attachment, garnishment or any legal pro- 
cess by any creditor or creditors of the person whose life 
was so insured, unless said policy declares that said insur- 
ance was effected for the benefit uf such creditor or cred- 
itors.” , 

It is plain that this law was only intended to save the 
person for whose benefit the insurance was effected all an- 
noyance and expenses of legal proceedings by creditors of 
the insured, except those creditors for whose benefit it 
was obtained. It is clear that the words “ or to any other 
person or persons for whose use or benefit said insurance is de- 
clared in said policy” qualifies and explains the preceding 
part of the sentence, and that this language of the statute, 
with the language of the policy, show that it was not 
effected for the exclusive benefit of this infant. If the de- 
ceased had so intended he would certainly have so declared 
in the policy, and the infant without such declaration gets 
no rights from the statute. 

The intention of Pace, then, ought to be gathered from 
the language of the policy of insurance, if it be possible, 
and applied to the ease upon the same principle governing 
the construction of wills. It will thus be seen that it isa 
mere difference upon a question of law that the administra- 
tor has refused to pay this infant the sum of money alleged 
by him as enuring to his benefit exclusively. 

In other words, what Pace meant when he had the 
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clause “for the benefit of estate” inserted in the policy 
is a question for a court of law to decide. 

If a person dies intestate under the laws of the State his 
property or estate, after certain claims and debts are paid 
and the law otherwise complied with, goes to the creditors 
first and then to his heirs. 

If this money is to become a part of his estate under 
the law, then we submit that it must be subjected to the 
payment of his debts. 

And this brings us to the second part of the first ground 
of error. That is, that the complainant has a complete and 
adequate remedy at law. He not only has it before the 
County Judge under the statutes of this State, but also in 
the Circuit Court by a suit upon the bond of the adminis- 
trator; so, also, as to the guardian. 

The sureties on an administrator’s bond must be sued at 
law. The remedy against them is not in equity. Teague 
vs. Dendy, 2 McCord’s Chancery, 207: American Decisions, 
Vol. 15, p. 643. 

As to the construction of similar statutes to this statute 
regarding the proceeds of life insurance, we would call the 
attention of the court to the decisions of the courts of Wis- 
consin, Tennessee, [llinois and Massachusetts, &c., com- 
mented on in May on Insurance, pp. 470, 483. 

As to the second ground of error, to-wit : “ That the suit 
should should be prosecuted in the name of the Governor of 
the State for the use of the infant, and that he is a neces- 
sary and proper party complainant,” there can be no doubt 
under the conditions of the bond itself and under the pro- 
visions of the statute. McClellan’s Digest, p. 95, Sec. 67; 
Ibid., p. 79, See. 11. 

The same doctrine holds good as to the guardian’s bond. 

As to the third ground of error, to-wit: “ That the sure- 
ties on the guardian’s bond are necessary and proper par- 
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ties defendant,” we cite in support thereof, without com- 
ment, the case of Pfeiffer & Sullivan vs. Knapp, 17 Fla., 
144 to 146; Huntcheraft vs. Crouts’ Heirs, 1 T. B. Monroe, 
906: American Dec., Vol. 15, 100. 

As to the fourth ground of error, to-wit: “ That the 
assignee in bankruptcy, who is alleged in said bill as being 
the trustee for the creditors, and as receiving the moneys 
arising from its policy of insurance mentioned in said bill, 
is a necessary and proper party defendant thereto, but has 
not been made such,” it is quite certain that the assignee 
is a necessary and proper party. 

He is alleged in the bill to be the trustee of the creditors, 
and as having received, or is receiving for the creditors, the 
money in controversy, under the bankrupt law. Sec. 5090, 
Revised Statutes, as found in Bump’s Bankruptcy, 9th Ed., 
52. 

If the debtor dies after the issuing of the warrant the 
proceedings may be continued and concluded in like man- 
ner as if he had lived. Ibid. 

The word “ proceedings ” does not include a discharge 
unless there is a compliance with the requirements of Sec- 
tion 5113 in regard to the application for the discharge and 
the oath. Ibid. 

No discharge can be granted where the debtor dies be- 
fore these requirements are complied with. This clause 
must be taken as applying to such proceeding as may be 
taken by the assignee or other parties in settling the estate. 
In re. O'Farrell et a/., 2 B. R., 484; s. c. Ben., 191; 3g. o. 
1L. T. B., 159: In re. Quinike, 4 B. R., 92; s. c. 2 Biss., 
354; Ibid. . 

If the policy was insured for the benefit of the estate of 
Pace, then it passed to his assignee tor the benefit of the 
creditors, or to the administrator for their benefit, as the 
bankrupt may go into business after the adjudication of 
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bankruptcy, and acquire property and create new debts, 
subject to the contingency of getting his discharge. If he 
obtained no discharge his property remained liable for his 
debts. Under the bankrupt law all the property of the 
bankrupt passes to the assignee, except such property as 
was exempted by the Constitution and laws of this State 
as existing in the year 1871. See Section 5045, Revised 
Statutes of the United States, Bump on Bankruptcy, pp. 
510-511. 

The statute as to insurance was passed in 1872. 

Consequently, even if the statute exempted this insurance 
from the claims of the creditors when Pace went into bank- 
ruptcy, this statute conflicted with the provisions of the 
Federal law, the bankrupt act, and therefore the insurance 
policy, and all benefits to be derived thereunder, would 
immediately vest in the assignee. 

The following extracts trom Bump on Bankruptcy, 484, 
show how broadly the Bankrupt Act covers the property 
of the bankrupt: 

The words “ all the estate, real and personal,” are broad 
enough to cover every description of vested right and in- 
interest attached to and growing out of property. Under 
such words the whole property of a testator would pass to 
his devisee. Comeggs vs. Vassee, 1 Pet., 193; s. ©, 4 
Wash., 570. 

The language of the statute is sufficiently comprehensive 
to embrace the most minute and temporary interests in 
property. French vs. Carr, 7 Illinois, 664. 

The assignment vests the property in the assignee, al- 
though it was not placed onthe bankrupt schedules. Hol- 
brook vs. Coney, 25 IIl., 543; Burton vs. Lockert, 9 Ark., 
441; Jewett vs. Preston, 27 Maine, 400. 

T think I have now shown to the court that any attempt 
to dispose of the proceeds of this policy of insurance with- 
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out making the assignee a party would be unjust to him, 
as it would certainly affect his rights, and therefore he is a 
necessary and proper party to complainant’s bill. 

I shall now again raise the question that was raised in 
the lower court, to-wit: That the failure of next friend to 
give the bond required by statute was a radical defect 
going to the jurisdiction of the court, and that even in the 
absence of any other ground the decree of the Circuit Court 
should be reversed with directions to dismiss the bill with- 
out prejudice, the defendant not responsible for this error, 
and the costs incurred by these subsequent proceedings. See 
Sanderson vs. L’Engle, 17 Fla. 


Cockrell & Walker for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court : 


The bill in this case is by Augustus Raiford Pace, an in- 
fant, through his next friend, Herman F. Damon, against 
George E. Pace, Henry Robinson and George R. Foster. 
He alleges that upon the death of his mother, leaving sur- 
viving her his father, Augustus N. Pace and himself, no 
administration of her estate was had, but that his father 
was appointed his guardian; that afterwards, on the 30th 
April, A. D. 1874, his father, then a resident of Duval 
county, obtained a policy of insurance, issued to him upon 
that day upon his (the father’s) life, by the Alabama Gold 
Life Insurance Company, a corporation under the laws of 
Alabama, in the sum of $5,000, “ for the benefit of the es- 
tate of the insured ;” that said policy in no wise, in terms 
or by implication, declared that it was for the benefit of the 
creditors of the insured, or any of them; that on the 16th 
of August, 1878, his father was, upon his own petition, ad- 
judged a bankrupt, and that his father died on the 29th of 
the same month, while a resident of Duval county, Florida, 
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intestate, leaving him, his only child and heir, surviving; 
that on the 25th of October, A. D. 1878, defendant, George 
E. Pace, was appointed by the Probate Court of Duval 
county administrator of his father’s estate, and that the 
said Robinson and Foster are the sureties upon his admin- 
istration bond; that the sum of $4,935.01 as such insur- 
ance was paid to said administrator on the 6th day of Feb. 
ruary, A. D. 1879; that on the 29th of April, A. D. 1879, 
the said George E. Pace was appointed guardian of the es- 
tate of your orator in the place of his deceased father, his 
said guardian giving bond in the sum of $500, with S. B, 
Hubbard and W. W. Bostwick as sureties; that the said 
George E. Pace claims that he is a creditor of the said de- 
cedent and his estate in a large sum; that the assets of the 
estate consist exclusively of the money realized from the 
insurance policy, and that from this sum the said George 
E. claims a right to payment; that the said administrator 
refuses to pay the said sum of money to your orator, and is 
wasting and misappropriating the same to the alleged 
claims of himself and others against Augustus N. Pace, or 
to the assignee in bankruptcy of said decedent in trust for 
said creditors to the said entire exclusion of your orator 
from any participation therein: that the said defendant, 
G. E. Pace, thus occupies inconsistent positions; that his 
appointment as guardian, under the circumstances, should 
not have been made, and this court should interpose tor the 
protection of the estate and interest of your orator and re- 
move the said George E. Pace from the office of guardian, 
and appoint some suitable person in his stead ; that since 
the death of his father he has been supported and educated 
exclusively by his maternal grandfather and his maternal 
relatives. The prayer is that the said George E. Pace be 
removed from the office of guardian, and that he be made 
to account for all the assets which he has received or with 
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which he is chargeable; that said guardianship be finally 
closed ; that the said Pace be required to settle his adminis- 
tration in this court; that the amount due your orator 
from said administrator be ascertained, and that the said 
administrator and his said sureties be decreed to pay the 
same; that in the event said distribution cannot be made 
at this time that the amount due your orator growing out 
of said insurance be ascertained, and that said administrator 
and said sureties on his official bond be decreed to pay the 
same, and that the sums so ascertained to be due as guardian 
and as administrator, be required to be paid into the registry 
of the court; that « guardian may be appointed for your 
orator, by or under the direction of this court, to take charge 
of his estate, after giving bond, and for general relief. 

To this bill the defendants interposed a plea, setting up 
that the next friend of the infant had not given the bond re- 
quired of him by the statute. McC.’s Dig., 812. 

This plea was overruled, and this action of the court is 
set up as one of the grounds upon which the action of the 
court herein should be reversed. 

The plea being overruled the defendants interposed a de- 
murrer upon the following grounds : 

First. There is no equity in the bill. 

Second. That the suit should have been psosecuted in 
the name of the Governor of the State. 

Third. That the sureties upon the guardian bond are nec- 
essary parties. 

Fourth. That the assignee in bankruptcy is a necessary 
party. 

This demurrer was overruled and defendants appealed. 

The ruling upon the plea is the first ground of reversal 
sought to be sustained here. 

The language of this court in the case of Sanderson’s 
Administrators vs. Sanderson, wherein I for the court de- 
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livered the opinion, justifies the point made by the appellant, 
That being a chancery case, however, it was an error. An 
examination of the act in the statutes of the Territory, p. 
34 acts of 1828, shows clearly that this section (McC.’s Dig., 
812, Sec. 7,) relates exclusively to proceedings at common 
law. Neither the statutes regulating chancery proceedings 
nor the rules of practice in chancery require such a bond. 
The Chancellor, however, should adopt such measures as are 
necessary to fully and completely protect the interest of the 
infant. 

We examine next the question whether the assignee is a 
necessary party here, and that depends upon whether he has 
any interest in the subject-matter of the suit. 

Before the death of the assured here, which was on the 
29th of August, A. D. 1878, and on the 16th of August, 
A. D. 1878, the assured was adjudged a bankrupt upon his 
own petition. 

The assured having been adjudged a bankrupt, and this 
policy being for the benefit of his estate, we do not see how 
any interest vested in the assignee under the allegations in 
the bill. The rule is that the assignee takes the interest of 
the bankrupt subject to all legal and equitable claims of 
others, and “in general the assignee does not stand ina better 
predicament than the bankrupt himself and can claim only 
what the latter might claim.” The bankrupt himself here 
could not during his lifetime claim anything, and at his 
death a right of action against the insurer enured to the 
benefit of the beneficiaries by virtue of the rights conferred 
by the original contract of insurance. 

The assignee in bankruptey was not, during the lifetime 
of the decedent, entitled to the money. 

A life policy is a contract in which the insured “ agrees 
to pay a given sum upon the happening of a particular 
event contingent upon the duration of human life in con- 
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sideration of the immediate payment of a smaller sum or 
certain equivalent periodical payments by another. The 
beneficiary under it has a valuable interest, and while the 
authorities upon the subject are not to be reconciled, still 
the doctrine that with the execution and delivery of the 
contract the beneficiary’s interest becomes vested and passes 
beyond the control of the assured, must be considered as 
supported by the great weight of authority.” 

The beneficiary here certainly was not the assured. 
Again, under the bankrupt law such property as was the 
bankrupt’s at the time of the filing of the petition in bank- 
ruptcy and no other vests in the assignee. The bankrupt 
is civiliter mortuus only as to his old property and contracts. 
His assignee stands like an administrator in respect to these. 
It is thus apparent that the assignee, under the allegations 
of this bill, had no title to this property, either at the date 
of the filing of the petition in bankruptcy or at the date 
of the death of the assured. The proceeds of this policy 
were therefore not subject to the jurisdiction of the Federal 
courts so far as the operation of the bankrupt act was con- 
cerned. Who paid the premiums, or when they were paid, 
does not appear, and therefore nothing dependent upon 
such facts is determined here. 

The assignee having no interest he was therefore not a nec- 
essary party, if, indeed, any assignee was appointed, a matter 
as to which the bill issilent. The case made by the bill as to 
the matter of bankruptcy is that of a person civiliter mor- 
tuus as to the property owned at the filing of the petition 
with no one to represent him as to it, like the property 
which belonged to a dead man with no administrator or 
other legal representative appointed. The matter, however, 
has been argued in the light in which we have treated it, 
and for that reason, and on account of the character of the 
conclusion we reach, we decide it in that aspect. 

29 
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It is thus apparent that if the creditors of the decedent 
here are entitled to this money, it is not the result of any 
operation of the bankrupt act. 

The next question we examine is what is the nature of 
the liability of Pace to the plaintiff for the funds alleged 
to be in his hands at the filing of the bill in this case? It 
is evident that he cannot be liable in two distinct and dif- 
ferent capacities for the same fund to the same party in two 
distinct and different relations. He cannot be liable as ad- 
ministrator to the plaintiff as distributee and at the same 
time liable as guardian to the plaintiff as ward. This 
proposition we think self-evident. If he is liable as ad- 
ministrator, then it is because he does not hold these tunds 
as guardian, but as administrator; and if he is liable as 
guardian, then it is because the relation of administrator 
and distributee, if it ever existed as to this fund, has ceased 
to exist, and the new and different relation of guardian and 
ward has come into existence. 

The subject out ot which this suit arises is the contract 
of insurance made by the Alabama Gold Life Insurance 
Company. The facts alleged in the bill, we think, show 
that such contract was finally executed and delivered in 
this State. The allegation is that on the 30th of April, 
1874, the said Augustus N. Pace, then a resident of Duval 
county, obtained the policy issued to him on that day by 
the Alabama Gold Life Insurance Company, a corporation 
organized under the laws of Alabama. This being so, the 
law of this State is to govern its construction and interpre 
tation without any reference to the law of the domicil of 
the corporation liable upon it. Kennebec Co. vs. Augusta 
Insurance and Banking Co., 6 Gray, 208; Heebner vs. 
Eagle Insurance Co. of Cincinnati, 10 Gray, 143 ; Thwing 
vs. Great Western Insurance Company, 111 Mass., 109. 
There is no judicial decision in this State defining the 
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law in reference toa policy of this character. There is 
and was, however, a statute in reference to the subject in 
force at the time this contract was entered into. It pro- 
vided “ that whenever any person shall die in this State 
having insurance upon his or her life, the said insurance 
shall enure exclusively to the benefit of his or her child or 
children, husband or wife, in equal portions, or to any other 
person or persons for whose use and benefit said insurance 
is declared in the policy, and the proceeds thereof shall in 
no case be liable to attachment, garnishment or any legal 
process, by any creditor or creditors of the person whose 
life was so insured, unless said policy declares that said in- 
surance was effected for the benefit of such creditor or 
creditors.” To allow participation in the proceeds of the 
policy, by any person other than the children, husband or 
wife of the assured, the policy must in terms states that it 
was for some other person, creditor or creditors. The lan- 
guage of the policy may not, perhaps, be required to name 
individuals, but it must at least describe the person or per- 
sons, class or classes, to take in such terms as show aflirma- 
tively that the beneficiaries of a general policy are not the 
children, husband or wife of the assured. There can be 
no exclusion of these parties unless the purpose to exclude 
them is manifest and without doubt, and the purpose must 
appear as we have stated. Under this statute and under 
this policy unquestionably upon the death of the assured 
no creditor had a right to participate in the proceeds of this 
policy. It enured exclusively to the benefit of his child 
surviving him, the plaintiff in this cause, and even if the 
contract was with the assured, his executors, administrators 
and assigns, (as to which the bill is silent,) the administra- 
tor would not hold it as general assets in his hands, liable 
to the payment of debts or to distribution according to the 
law of the domicil of the intestate. He would hold it as 
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trustee, coupled with the single duty of payment. Knick. 
erbocker Life Insurance Company vs. Weitz e¢ a/., 99 Mass, 
157. 

But did the defendant, Pace, here ever have any title as 
administrator. The contract does not appear to have been 
made with him as such. It was made with the assured, 
and the terms designating the beneficiary or beneficiaries 
by the parties to the contract are “ for the benefit of the 
estate of the insured.” This language must be given such 
meaning as conforms to the intention of the parties, and 
this intention must be determined by the acts of the par- 
ties and the surrounding circumstances. 

In the case of Clinton vs. The Hope Insurance Company, 
45 New York, 461, the designation of the beneficiaries was 
“the estate of Daniel Ross.” The Court of Appeals, in giv- 
ing the rule to determine the effect of these terms, says: 
“‘ If the name of the person for whose benefit the insurance 
is obtained does not appear upon the face of the policy, or if 
the designations used are applicable to several persons, or 
if the description of the assured is imperfect or ambiguous 
so that it cannot be understood without explanation, ex- 
trinsic evidence may be resorted to to ascertain the mean- 
ing of the contract; and when thus ascertained it will be 
held to apply to the interests intended to be covered by it, 
and they will be deemed to be comprehended within it who 
were in the mind of the parties when the contract was 
made.” May on Ins., 2d Ed., $91, 445, and cases there 
cited. 

There is nothing in this bill to show the existence of a 
creditor of Pace at the date of the contract. It does ap. 
pear that he had an only child, the plaintiff, then not five 
years of age. The term estate here in its strict legal sig- 
nification embraces neither the administrator, the heir or 
the creditor of the assured. It means the effects, personal 
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and real, left by the decedent, when given a signification 
with reference to a period subsequent to his death, and 
that is the date when the benefit was to accrue. Such lit- 
eral legal signification would be absurd. The word benefit 
in a policy of insurance must be interpreted with refer- 
ence to persons, not things. An insurance may be for the 
benefit of the person owning a house, not for the house. 
To benefit stocks and stores was not the intention of the 
parties. Without entering into any elaborate discussion of 
the subject we will simply state that the cases having a 
bearing upon the subject (Myers vs. John Hancock Ins. 
Co., 41 Mo., 538; Clinton vs. Hope Insurance Co., 45 N. 
Y., 454; Globe Insurance Company vs. Boyle, 21 Ohio 
State, 119,) shows that these and similar terms, under the 
circumstances of this case, are so interpreted as to benefit 
the surviving members of the family rather than for the 
benefit of the creditor or administrator, and that in this in- 
stance the beneficiary intended was the infant child. In 
the interpretation of contracts of this character the courts 
goa great way in this direction. This, we think, would 
have been the construction of this policy independent of the 
policy of the statute, which, as a matter of course, should 
have some effect in controlling our action in the matter. 

With this construction of the policy the necessary result 
is that upon the death of the assured the child became en- 
titled to its proceeds, had title thereto, and that the admin- 
istrator, the legal representative, had no title, and was in no 
way entitled to possession or control thereof. 

The infant, therefore, does not here claim as heir or dis- 
tributee. His claim is like that which a stranger would 
make if he were the beneficiary. The necessary result of this 
is that the sureties of the administrator are not responsible 
for the management of this fund by Pace. The fact that 
he did, as administrator, receipt for the property of the 
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child cannot bind his sureties. The sureties upon the bond 
of an administrator who has collected moneys, neither as- 
sets of the estate nor subject to distribution by him, and to 
which, as the legal representative of the decedent, he was 
not entitled, are not liable for any appropriation or use of 
the same by the administrator for his personal benefit, 
Hodges’ Appeal, 9 Ins. Law Journal, 769; Miller’s Appeal, 
48 Penn. State, 391; Reeves vs. Steele, 2 Head, 649; Gregg 
vs. Currier, 36 N. H., 200. 

But the plaintiff alleges that the defendant, who is now 
in posession of these funds, was appointed his guardian, and 
unquestionably he is liable in equity to account to him 
therefor. In this aspect of the case are the guardian’s 
sureties necessary parties to this proceeding? This court, 
in the case of Henry et ux. vs. Clardy, 8 Fla., 82, which 
was a case of a bill by ward against guardian and sureties, 
remark: “That in cases of this character the surety ought 
always to be made a party to the taking of the account.” 
If the court meant by this language that the surety not 
only ought to be made a party, but that he must be madea 
party, then such doctrine is not sustained by the authori- 
ties. We think with the court in that case that he ought 
to be made a party, because he is bound by the account by 
virtue of the general nature of his contract, and of the priv- 
ity of contract between him and his principal, but the rule 
from the cases is that he is a proper but not a necessary 
party. Hailey vs. Boyd’s Administrator, 64 Ala., 400; 
Payne vs. Hook, 7 Wall., 425 ; Pfeiffer and Sullivan vs. 
Knapp, 17 Fla., 146 ; Pratt vs. Wright, 13 Gratt., 181. 

As to the objection that the suit should be instituted in 
the name of the Governor, we simply say that the right of 
the infant is not limited to an action upon the bond of the 
guardian in thename of the Governor. Chancery has juris- 
diction to have an account to restrain any improper disposi- 
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tion of the fund, by its process to preserve it, and for final 
decree, and in proper cases to remove the guardian. 

The necessary result of these views is that the judgment 
overruling the demurrer is affirmed. 








Mary A. MaATTArIR ET AL., APPELLANTS, Vs. CHARLES P. 
CARD, A DMINISTRATOR, APPELLEE. 


i. A bill to procure the reversal, alteration or explanation of a decree 
made in a former suit, except for fraud in obtaining such decree, 
is a “bill of review.’’ Such bill can only be brought upon error 
in law appearing on the face of the decree without examination 
of matters of fact, or upon new matter discovered after the de- 
cree which could not have been used when the decree was made, 
unless the decree appears to have been made in violation of law. 

2. The validity and sufficiency of a mortgage, and the capacity of the 
parties executing it (being adults), are established by the decree 
of foreclosure, and sueh decree is conclusive against the parties 
unless reversed on appeal, and cannot be set aside or annulled by 
bill or review except upon newly-discovered evidence. 

3. The due execution of a mortgage of a homestead is established by 
a decree subjecting the property to sale to pay the mortgage 
upon bill to foreclose it. 

4. A judgment or decree unreversed is conclusive upon parties and es- 
tops them from setting up in a new suit brought to annul or set 
it aside, any matter of defence of which the parties could have 
availed themselves in the original proceeding, the evidence of the 
facts constituting the defence having been known to the parties 
in due time. 


Appeal from the Circuit.Court for Duval county. 

The former case before this court referred to in the opin- 
ion is to be found in 18 Fla. Repts., 761. 

The facts of the case are stated in the opinion. 

C. P. § J. C. Cooper for Appellants. 


Geo. Wheaton Deans for Appellee. 
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Tue Curer-Justics delivered the opinion of the court: 


Appellants (complainants below) filed their bill to annul 
and set aside a decree of foreclosure heretofore obtained by 
appellee against them in the Circuit Court for Duval 
county. 

They allege that in 1879 Card, as administrator, &c., of 
L. D. Alexander, filed a bill against them to foreclose a 
mortgage in faver of Alexander covering a lot in Jackson- 
ville, (the title whereof was vested by deed in Mrs. Mat- 
tair,) given to secure a note of $3,000; that they separately 
answered the bill setting up their defences ; that exceptions 
to said answers were sustained in part; that testimony was 
taken and a master’s report made, and a decree made in 
April, 1881, subjecting the lot to sale to pay the amount 
of the note and interest ; that they appealed from the said 
decree to the Supreme Court, where the same was affirmed 
with a direction to the Chancellor to order that the prop- 
erty be sold in parcels if the appellants so desired, it ap- 
pearing that a part of the property was the home of the 
family. They allege that a declaration of their homestead 
claim had been filed according to law with the County 
Judge long before the making of the mortgage, in which 
the easterly part of the lot was designated as their home- 
stead, while the whole of the lot was included in the 
mortgage; and that the County Judge had not con- 
sented to the mortgage of the homestead ; wherefore it is 
insisted that the mortgage upon the homestead portion 
is illegal and inoperative; that the west half of said lot 
was conveyed by L. D. Alexander to Mrs. Mattair, and 
was the consideration of the note and mortgage; that 
appellants did not know when executing the mortgage 
that it included the east half, and if they had known it 
they would not have signed the mortgage ; that when S. 
R. Mattair signed it “ he was in such an intoxicated and 
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drunken condition that he was incapable of comprehending 
what was going on or being done ;” that they were both 
deceived by Alexander, who procured the mortgage to be 
so drawn as to include the whole lot, while they supposed 
it covered only the half lot purchased of him. They 
further allege that the mortgage is not on its face a valid 
instrument in that it is a conveyance by Mrs. Mattair only 
in the granting clauses, her husband signing the same as 
“consenting ” thereto, and therefore it is not a joint con- 
veyance binding her separate real property. 

They offer to reconvey the west half of the lot to the 
administrator or to Alexander’s heirs. 

They pray a decree cancelling the deed of Alexander to 
Mrs. Mattair of the west half of the lot and authorizing 
them to reconvey in full satisfaction of the note and mort- 
gage, and that they be given up and cancelled, and that 
the appellee be enjoined from selling the east half under 
the said decree, and that the decree be annulled and set 
aside for fraud in obtaining it, for illegality in subjecting 
the homestead to forced sale contrary to law, and for gen- 
eral relief. 

Appellee demurred to the bill on the grounds of want of 
equity and that the matters set up in the bill are res adju- 
dicata, as appears on the face thereof. Appellants joined 
in demurrer, and upon the hearing thereof the Chancellor 
sustained the demurrer and dismissed the bill. From this 
decree complainants appeal. 

A reversal is prayed on the ground that the bill is “ full 
of equities,” and because some of the matters alleged have 
not been before the court and are not adjudicated, to-wit: 
the question of the mortgage being the act and deed of the 
parties, and the question of the validity of the mortgage 
upon the homestead without the consent of the County 
Judge thereto. 
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The appeal in the foreclosure suit was disposed of at the 
last term. 

Where no fraud in obtaining it is alleged the proceed- 
ings to set aside a decree, if it has been signed and enrolled, 
must be by bill of review; or if not signed and enrolled, 
by supplemental bill in the nature of a bill of review. 
Wortley vs. Birkhead, 3 Atk., 809, 811; 1 Dan. Ch. P). 
and Pr., 5th Ed., 173, 582. 

This bill fails to show any act of fraud on the part of the 
complainant or his solicitors in any of the proceedings 
leading to, or in obtaining the final decree in the suit for 
the foreclosure of the mortgage. It can only be considered 
a bill of review. 

“ The object of a bill of review, and of a bill in the na- 
ture of a bill of review, is to procure the reversal, altera- 
tion or explanation of a decree made in a former suit. If 
the decree has been signed and enrolled, a bill of review 
must be filed ; if not, a bill in the nature of a bill of re 
view.” 

“A bill of this character can only be brought upon error 
in law appearing on the face of the decree without further 
examination of matters of fact ; or upon some new matter 
which has been discovered after the decree, and could not 
possibly have been used when the decree was made. [If the 
bill is filed on the ground of error, the decree complained 
of must be contrary to some statutory enactment, or some 
principle or rule of law or equity, recognized and acknowl- 
edged, or settled by decision, or be at variance with the 
forms and practice of the court; but the bill cannot be 
maintained where the error is in mere matter of form, or 
the propriety of the decree is questioned.” 2 Dan. Ch. Pl. 
& Pr., 1576, and authorities cited. 

The question whether the mortgage was valid to create 
a lien upon the property because of the omission of words 














JUNE TERM, 1882. 








































Mattair et al. v. Card—Opinion of Court. 














e of grant or conveyance by S. R. Mattair in the body of the 
jnstrument was necessarily submitted to the court at the 
hearing before the Chancellor, and determined whether it 
} was made a ground of objection at the time or not. The 
decree necessarily determined that the paper was a valid 
mortgage and directed its enforcement as such. The de- 
cree was affirmed on appeal, and though the question of its 
sufficiency was not raised upon the appeal, the affirming of 
the decree places the question beyond the reach of review 
here. 

The question as to the competency of Mr. Mattair to join 
| his wife in the mortgage by reason of his drunken insanity 
and inability to make a valid contract while in that condi- 
tion, was raised in the foreclosure case before the Chancellor 
and on the appeal. It was held that drunkenness alone 
was not effective to make the deed void, but that it was 
voidable on that ground, if not subsequently ratified, and 
upon restitution of the consideration, and placing the mort- 
gagee in as good position as before the transaction, a cross- 
bill might have been filed to obtain a rescision of the entire 
contract. But such bill, or any bill to rescind, should have 
been filed before final decree in the foreclosure suit. 2 
Dan. Ch. Pr., 1548, and note; Roberts vs. Peavey, 9 Fos- 
ter, N. H., 392; Josey vs. Rogers, 13 Geo., 478 ; White vs. 
Buloid, 2 Paige, 164 ; Irving vs. DeKay, 10 Pai., 322. 

For a cross-bill is a mode of defence against the original 
bill and may be filed for discovery or relief,or both. After 
decree under the original bill the matters embraced in it 
are res adjudicata. 

Nor can the validity of a mortgage as a lien upon the 
homestead be ‘questioned here on the ground that the 
County Judge did not consent to the mortgage. If avail- 
able, that should have been pleaded in defence in the fore- 
closure suit. The decree in that suit established the valid- 
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ity of the mortgage and the liability of the property to be 
sold to satisfy the indebtedness secured by it. As we haye 
seen by the authorities, a bill of this character can only be 
brought upon error in law appearing upon the face of the 
decree attacked, without further examination of matters of 
fact, or upon new matter which has been discovered after 
the decree, and could not possibly have been used when 
the decree was made. And the decree, if complained of for 
error, must be contrary to some statutory enactment or prin- 
ciple or rule of law or equity. 

In this case there was no error in the foreclosure decree 
because upon the appeal every question embraced in the 
record was examined and the decree rightfully affirmed. 
The decree was not contrary to any statutory enactment or 
principle of law or equity. No such illegality of the de. 
cree is or was suggested. The question of the illegality of 
the mortgage of a homestead on account of the absence of 
the consent of the County Judge was not raised upon the 
hearing before the Chancellor or before this court on the 
appeal. It was not even hinted at in the record or upon 
the argument or the briefs filed. But even if this had been 
available as a defence in the foreclosure suit it cannot be 
made available by this bill, because all these matters of de- 
fence should have been interposed in that suit. It was not 
matter discovered after the decree, for it existed, if at all, 
before the giving of the mortgage, and could have been 
used upon the trial, the appellants of course having know- 
ledge of their own act. 

“ The judgments and decrees of every court having juris 
diction of the subject-matter and of the parties are binding 
and conclusive upon parties until they are regularly re 
versed or vacated by some court having jurisdiction for that 
purpose.” The foreclosure suit involved the validity of the 
mortgage in form and substance, the capacity of the parties 
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to execute it, the legality of the contract, the liability of 
the property to be sold to pay the debt and the regularity 
of the proceedings down to the decree. The decree is not 
impeached for fraud in obtaining: it, it is not invalid or 
illegal on the face of the proceedings, and no facts have 
been discovered of which the appellants might not have 
availed themselves. The decree is, therefore, conclusive 
upon the parties and can be neither impeached nor set aside 
under the allegations of this bill. However much we may 
sympathize with these parties in their misfortune, we are 
without power to relieve them of the consequence of a de- 
cree which so firmly establishes the legal rights of all the 
parties. 

The decree sustaining the demurrer and dismissing the 
bill is affirmed with costs. 








Emity R. Witson, Executrix oF THE Last WILL AND 
TESTAMENT OF CONVERSE PARKHURST, AND Her Htvs- 
BAND, APPELLANTS, VS. PH@BE F'RIDENBURG, APPELLEE. 


1. Under the Constitution of this State the right of a wife as to the 
homestead is confined to a power to prevent alienation by her 
husband, the head of the family, without her consent made 
jointly with him. But the Constitution does not, however, re- 
peal the statute allowing dower in the estate of the husband, and 
this right exists as to the homestead. 


2. The exemption is from the debts of the head of the family, the 
owner of the homestead. It accrues to the heirs of the party 
having taken or enjoyed the benefit of it. Where such owner 
dies, leaving surviving him a widow and children, the right of 

the widow, if the estate is an intestate estate, is restricted to 

dower, and the benefit of the exemption as to the remainder of 
the estate in the homestead, after allowing dower, enures to the 
benefit of the children. 
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3. If the estate is a testate estate, and the devise to the widow is ip- 
consistent with dower, then the widow is put to her election be. 
tween the will and dower, and if she does not elect dower within 
one year after the probate of the will she is confined to the will, 
in which event the benefit of exemption as to the entire home. 
stead enures to the children, as the homestead is not the subject 
of a testamentary disposition by the head of the family. 


4. Where, in case of the wife surviving the husband, he dying testate, 
leaving her executrix with power of sale under the will, she exe. 
cutes a mortgage of the homestead under an order of court, the 
children surviving not being parties to such proceeding are not 
bound by it. 


5. To all proceedings affecting the homestead upon the death of the 
head of the family his heirs are necessary parties. 


Appeal from the Circuit Court for Madison county, to 
which the case was transferred trom Duval county. 
The facts of the case are stated in the opinion. 


A. W. Cockrell and Geo. U. Walker for Appellants. 
J. E. Hartridge and M. C. Jordan tor Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court : 

Converse Parkhurst died testate in the year 1872 seised 
and possessed of a homestead situated upon lots No. 2 and 
(5) five, in block 25, in the City of Jacksonville, leaving 
surviving him his widow, Emily R., and two minor child- 
ren, Edgar C. and Daisey E. He named his widow execu- 
trix and another person executor, and letters testamentary 
issued on the 28th December, A. D. 1872. The executor, 
however, was, on the 19th January, 1878, and before the 
execution of the mortgage which occasioned this suit, en- 
joined from acting as such executor. 

The will directed payment of all just debts of the testa- 
tor, gave the executrix and executor full power of sale of 
all the real estate of the testator, and directed that his 
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business at Jacksonville and Palatka, Florida, be carried 
on in the manner he had conducted it so long as in their 
judgment it should be deemed best for his estate. The 
business was to be closed and settled by them whenever 
they thought best to do so. The other provisions of the 
will we refer to as occasion requires. 

After obtaining letters testamentary the widow and ex- 
ecutrix, Emily R. Parkhurst, intermarried with James Y. 
Wilson. On the 9th of November, A. D. 1878, the Circuit 
Court for Duval county, on “ petition presented,” author- 
ized the late widow of Converse Parkhurst, and executrix, 
and her husband to borrow from the respondent the sum 
of six thousand dollars,and to secure the payment thereof by 
mortgage on lots No. 2and5,in block 25,in the City of Jack- 
sonville, and the loan and mortgage was accordingly made. 
There was default in payment, and this suit is now brought 
against the executrix of the last will of Converse Parkhurst 
and her husband (the children not being parties) to fore- 
close the mortgage. The bill does not disclose for what 
purpose the loan was made or the money used when re- 
ceived, and there is no copy of the record of the proceed- 
ings upon the petition in the record of the case here. The 
mortgage is an exhibit to the bill, and is prayed to be taken 
as a part thereof. In it there isa recital of the application 
by petition, and it is said to have been for “ authority to 
borrow money to pay oft judgments which had been ren- 
dered against the said estate and to pay debts, et cetera.” It 
will be noted that this order for authority was made on the 
9th of November, A. D. 1878, while the testator died in 
1872. A period of five years had thus elapsed, and the 
executrix and executor, if they had done their duty, should 
in this time have paid the debts of the testator, if there 
were any and they had the means to do so, and from the 
nature of the provisions of the will the presumption that 
there were available moneys is justified. 
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To this bill the defendants, so far as lot No. 2 was con- 
cerned, interposed pleas as follows : 

First. That the said testator, who was the head of a 
family, owned and enjoyed the premises embraced in the 
mortgage before and at the time of his death as a home. 
stead for his family, and that since his death his widow and 
children have and are now occupying it as a homestead, 
and that the lot is 105 feet square. 

Second. That the minor children were not parties to or 
in anywise represented in the proceeding and decree of the 
9th of November, A. D. 1878, nor was it made to appear 
that the lot was the homestead, or that he left heirs, sur- 
viving members of his family, residing with his widow 
upon the homestead; that the said decree authorizing the 
execution of the note and mortgage referred to in said bill 
provided in terms as follows: “ That said note and mort- 
gage so executed by them shall have the same force and 
effect to all intents and purposes as though the said Con 
verse P. Devereux, as executor of said last will, and who 
has been enjoined by this court for the time being from 
attempting to administer said estate, had joined therein.” 

Third. That the funds alleged to have been borrowed 
from the complainant and secured by mortgage were never 
applied to the debts and liabilities incurred after the death 
of said Parkhurst. 

Fourth. A plea setting up that the minor children are 
proper and necessary parties, and that they were not made 
parties. 

The Chancellor overruled these. pleas, and from this ac- 
tion this appeal is prosecuted. 

The claim here is that because of the homestead exemp- 
tion of the Constitution this property is, under the circum- 
stances of this case, exempt from sale. So far, therefore, 
as the Constitution has any bearing upon the matter it is 
necessary here to interpret it. 
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The exemption clause of the Constitution, so far as it 
affects real estate and is involved in this case, is as follows: 
A homestead to the extent of one hundred and sixty acres 
of land, or the half of one acre within the limits of any 
incorporated city or town, owned by the head of a family 
residing in this State, and the improvements on the real 
estate shall be exempted from forced sale under any process 
of law, and the real estate shall not be alienable without 
the joint consent of husband and wife when that relation 
exists. But no property shall be exempt from sale for taxes 
or for the payment of obligations contracted for the pur- 
chase of said premises, or for the erection of improvements 
thereon, or for house, field or other labor performed on the 
same. The exemption herein provided for in acity or town 
shall not extend to more improvements or buildings than 
the residence and business house of the owner. 

The exemption shall accrue to the heirs of the party 
having enjoyed or taken the benefit of such exemption, and 
shall apply to all debts except as specified, no matter when 
or where the debt was contracted or liability incurred. 
Const., Art. LX., Secs. 2 and 3. 

The exemption here provided for is clearly exemption 
from sale for the debts of the owner of the property, who 
is the head of a family residing in this State, and it is also 
as clear as language can make it that this exemption as 
homestead from the debts of such owner is all that enures to 
his heirs upon his death by virtue of the Constitution. In 
this case, as we have stated it, there is nothing in the plead- 
ings which shows that upon the death of the party 
who was the head of this family he was to any extent 
indebted. It is recited in the mortgage, which is an 
exhibit to the bill, that the purpose of the loan was to “ pay 
oft judgments which had been rendered against the estate, 
and to pay debts, ef cetera,” but whether these were debts 
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of the testator or debts incurred under the provisions of the 
will is not stated. As the mortgage to pay them was exe. 
cuted some five or six years after the death of the testator, 
and the executrix and executor were directed to continue 
the testator’s business at Jacksonville and Palatka, the pre. 
sumption would rather be that the debts were contracted 
in carrying this business on. One of the pleas also states 
that the money borrowed was not applied to the debts of 
Parkhurst, but this may have been because no debts ex. 
isted to which to apply them. Nowhere do we find any 
issuable allegation that at the death of Parkhurst he owed 
debts. If he did not no exemption would enure under the 
Constitution, and the property constituting the homestead 
would be subject to the statute of descents and the law of 
dower in the same manner as if no homestead exemption 
existed. This, as to an intestate estate. Whether in such 
case a testamentary disposition would be effective we ex- 
amine hereafter. 

As the matter has been argued, however, in the light ot 
debts existing at the death of the homestead owner, and as 
we think, in view of the conclusion we reach, that it is not 
improper to state our conclusions in that aspect of the case, 
we doso. We think the rule controlling the disposition of 
the homestead property in that event is the same as that 
which controls in the event of no indebtedness, except, per- 
haps, as to the extent and degree of the estate which would 
pass to the heir. This it is unnecessary to determine here. 

There is no provision in our Constitution giving a widow 
any right of homestead. Her right is as wife, and is con- 
fined to a power to prevent any alienation by the husband, 
without the joint consent of his wife,and the exemption as 
homestead in the language of the Constitution accrues to 
the heirs of the party having enjoyed or taken the benefit 
of such exemption. As against such heirs, or as against 
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any creditor of a deceased husband, she has no homestead 
right simply because the Constitution does not in any way 
give it, unless she is an heir, and in this case she is not an 
heir under the statute, which in certain events makes her 
so. Her right here is confined to the general laws giving 
rights to widows, because such laws are not “ inconsistent ” 
with the exemption which accrues to the heirs. Without 
this constitutional provision the widow alone is protected in 
her right of dower in the husband’s real estate, while the 
heir’s interest is subordinate to the debt of the decedent, 
With this provision both are alike protected from the as- 
sault of the creditor, the one by virtue of the constitutional 
homestead exemption accruing to him, the other by virtue 
of her right under the general law controlling the rights of 
the widow in the real estate of her deceased husband. 

But there is here a testamentary disposition of the whole 
estate of the decedent, embracing the homestead in general 
terms. It certainly will not be contended that the exemp- 
tion of the homestead repeals the statute authorizing and 
regulating testamentary dispositions of property. It might 
as well be contended that the statute giving dower, in the 
real estate of the husband freed from his debts, had the 
same effect. We have already stated that the widow’s 
right here is that of dower, and that she has no constitu- 
tional homestead right. 

Under the will the testator directs that she “shall be 
paid quarterly, until his youngest child becomes twenty-one 
years of age, such asum as shall be necessary to support her 
in the style in which we have lived for the five years next 
previous to my death, and when my youngest living child 
attains the age of twenty-one years, my estate, both real 
and personal, shall be divided equally between my wife and 
living child or children, share and share alike.” 

We have here a testate estate wherein the testator, who 
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is the husband, makes express provision, considerable in 
amount, for his wife, and where such provision is of a char- 
acter inconsistent with the claim or right of dower of the 
wife. It presents a case where, under our statute, the 
widow is put to an election whether she will accept the 
provisions of the will or take dower. 14 Fla., 354; 6 Ala., 
236; 2V. & B., 222; 2 Rop. on Leg., 414. At the com- 
mon law no time was fixed in which an election should be 
made. Under our statute (McC.’s Dig., 475,) the time is 
fixed at within one year after the probate of the will. 
Now, under the terms of the will, the interest of the widow 
it is very apparent is of a different character from that 
which is incident to her claim or right of dower. The fact 
of dissent or acquiescence is in no manner alluded to in the 
proceedings before the Circuit Court or in the record here. 
How, then, can either administer the law of the case except 
upon a presumption, which, whatever its nature, may be 
contrary to the fact? In other words, the pleadings are 
framed with reference to a homestead right of the widow, 
which never had any existence, and whether her right is as 
dowress or as the beneficial object of a testamentary trust, 
one or the other of which it must be, it is impossible to 
say. 

The appellee here maintains, if we understand the matter, 
that the husband could devise the homestead for, the benefit 
ot his wife and children, and that such an act is not an 
alienation but is still effective to make the homestead right 
subject to the provisions of the will for the reason that the 
persons who are protected by the Constitution sufter no loss 
of rights or interests, but are properly and completely cared 
for, and that the mortgage being within the powers of the 
executrix, the wife, the homestead is bound. One case from 
Wisconsin is cited to sustain the proposition: 28 Wis., 88. 
This was not the case of a testamentary disposition of the 
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homestead. The husband there conveyed to a trustee for 
the benefit of his wife and children a part ot his homestead. 
The court held that the statute providing that a mortgage 
or other alienation of a homestead by the owner thereof, if 
a married man, would not be valid without the signature 
of the wife, rendered the trust which was thus attempted 
to be created void, held that the legal estate passed to the 
cestuis que trust, that a conveyance directly by the husband 
to the wife would have been void at law, but that such a 
conveyance of the homestead to the wife, or to the wife and 
children with the consent and approval of the wife, was not 
prohibited by the statute. 

Thus we see that the deed here, while not signed by the 
wife, was assented to by her, and its effect was held to be to 
pass the present legal title to her and her children. 

A testamentary disposition, such as we have in this case, 
admitting for the sake of argument that a will by general 
terms embraces the homestead, has no such effect for the 
reason that the wife and children take in subordination to 
the creditor of the husband if the constitutional protection 
does not intervene, and the idea, as we understand it, is 
that this is not an alienation for the reason that the wife 
and children are protected,—committere agnum lupo ! 

We do not understand any such result followed the doc- 
trine in the case from Wisconsin. On the contrary, it was 
because no such result followed that the deed, although not 
“signed ” by the wife, was made effective as not being an 
alienation of the homestead property prohibited by. the 
statute. The homestead interest was not alienated from its 
intended purpose, the good of the family. It remained sub- 
ordinate to it. But however this may be, the authorities 
in point are that the husband cannot devise the homestead. 
“The existence of such a right in the wife and children,” in 
this case in the children, “is clearly incompatible with the 
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exercise of such a power over it by him.” 100 Mass., 234; 
37 Vt., 419; 25 Texas, 72; Thomp. on Hom., $544. 

From what has been said, our views as to the rights of 
the widow and the heirs, in this case the children, under 
the Constitution, we think are disclosed so far as they are 
necessary to be stated. 

An application of the law to the pleadings, as we under- 
stand it and them, results in the conclusion that the plea is 
a complete reply to the case made by the bill so far as Lot 
No. 2 is concerned. The case made by the bill is that of a 
mortgage executed by the wife and executrix under the 
powers of the will of the husband under the authority of 
the court upon a certain parcel of land and improvements 
thereon. The relief sought is foreclosure of mortgage and 
sale of the land and improvements. The plea is that the 
land sought to be sold, so far as Lot No. 2 is concerned, was 
the homestead of the testator and family, that he died leav. 
ing surviving him his widow an@ three minor children, 
who have since his death resided thereon. This plea sets 
up that there was no such interest in the mortgagor in the 
premises sought to be sold as was prayed for by the bill, 
and accepting every fact stated in the bill, and not denied 
by the averments of the plea, as true, and the facts set up 
in the plea as true, the result is, that the entire interest in 
the property mortgaged was in the infant children. It is 
insisted, however, that whatever interest the widow had in 
the homestead, is bound by her act as executrix. But the 
bill does not disclose any other interest except that of exec- 
utrix with power of sale. As applicable to such a bill the 
presumption, when we seek to determine the case made by 
it, “is against the pleader because he is presumed to state 
his case in the most favorable way for himself, and, there- 
fore, if he has left anything material in doubt, it is assumed 
to be in favor of the other party.” The only interest the 
widow could have in this homestead is that of dower. 
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The homestead does not pass under the will, and if the 
widow has not made her election in the time fixed by the 
statute, she is confined to the will and has no dower right 
to bind by this mortgage executed years subsequent to the 
time fixed for her dissent. 

As to the petition and authority granted to the executor 
to mortgage the homestead. The infants were not parties 
toitand are not bound. The bill and the pleas are so framed 
as to leave it in doubt whether the only order made was 
not one granting authority to the executrix to execute the 
mortgage alone and without the executor, because her co- 
executor had been enjoined from further action as executor. 
How far this order is to operate as an estoppel as to the 
executrix,and what subject matter as to her is to be deemed 
adjudicated, we cannot determine upon this record. 

It certainly does not operate to enable her to mortgage 
an estate of another person, which estate was not controlled 
by the will. 

We conclude that the heirs, the children in this case, are 
in this State necessary parties in any suit affecting the 
homestead right upon the death of the owner thereof, and 
that as to them and as to the widow no case is made here 
. 80 far as lot No. 2 is concerned. Nor is there any founda- 
tion for a decree against the executrix in this proceeding, 
so far as this lot is concerned, as the land embraced in the 
mortgage executed by her and sought to be foreclosed is 
the homestead, which is not the subject of a testamentary 
disposition by the husband, the head of the family and the 
owner of the property, in the sense that word is used in 
the Constitution. 

The order overruling the pleas is reversed, and the case 
will be remanded with directions to the Circuit Court to 
enter an order allowing the pleas as to lot No. 2, and for 
such further proceedings as to lot No. five (5) as are con- 
sistent with this opinion and conformable to equity. 
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James B. Brown, APPELLANT, vs. THE FLORIDA SoutTuery 
RatLway CoMPANy, APPELLEE. 


Tue Fioripa SouTrHERN RartLway ComPaNy, APPELLANT, 
vs. JAMES B. Brown, APPELLEE. 


1. An original incorporator in The Florida Southern Railway Company, 
first known as The Gainesville, Ocala and Charlotte Harbor Rail- 
road Company, was not as such, independent of a contract with 
the Directors of the company, entitled under the charter of the 
corporation, on the common law controlling the subject, to a 
proportion of the stock, to be determined by the number of origi- 
nal incorporators named in the articles of incorporation. 


2. A grant of land by the State of Florida to a corporation having 
power to make contracts for the purpose of accomplishing cor- 
porate purposes is not a grant to the original incorporators sign- 
ing the articles authorized by the general law of this State in the 
proportion in which they have subscribed for stock, nor does it 
authorize a division or an allotment of the land to the original 
incorporators. 


3. Stock is originally acquired in a corporation by a subscription there- 
for. This subscription is a contract defined and regulated by 
the organic law of the corporation. An incorporator is not enti- 
tled to stock as a mere gratuity. He can only acquire itby pur- 
chase or by subscription therefor, by which he contracts to pay 
calls and assumes the other liability to creditors and the com- 
pany which such relation imposes. 


Appeal from the Circuit Court for Alachua county. 

The bill of complaint treats The Florida Southern Rail- 
way Company (the defendant) as the successor of The 
Gainesville, Ocala and Charlotte Harbor Railroad Com- 
pany, praying process against “ the defendant, The Florida 
Southern Railway Company, formerly The Gainesville, 
Ocala and Charlotte Harbor Railroad Company.” The 
Gainesville, Ocala and Charlotte Harbor Railroad Company 
was incorporated under the “ act to provide a general law 
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for the incorporation of railroads and canals,” approved 
February 19, 1874, Ch. 1987, Laws of Florida. 

Sections 1,2, 3 and 5, of the act of March 4, 1879, grant- 
ing lands to The Gainesville, Ocala and Charlotte Harbor 
Railroad Company (Ch. 3167, Laws of Florida) are as fol- 
lows: 

Sec. 1. That the State of Florida hereby grants to the 
Gainesville, Ocala and Charlotte Harbor Railroad Company 
the alternate sections of the lands granted to the Stateof Flor- 
ida by the United States under act of Congress of September 
28th, 1850, lying on each side and within six miles of a line 
of railroad to be constructed by said company, to commence 
at Lake City, in Columbia county, and run in a southerly 
direction through or near Gainesville, in Alachua county, 
Ocala, in Marion county, Leesburgh, in Sumter county, and 
Brooksville, in Hernando county, to the waters of Tampa 
bay, with one branch from some point in Sumter county 
through or near Bartow, in Polk county to the waters of 
Charlotte Harbor, in Manatee county, and another branch 
to Palatka, in Putnam county ; Provided, however, The said 
company shall comply with the provisions ot the act enti- 
tled “ An act to provide for and encourage a liberal system 


, of internal improvements in this State,” approved January 


6th, 1855, and the amendments thereto, as to the manner 
of constructing the roads and drainage; Provided, however, 
That nothing herein shall prevent such company from 
adopting such gauge as it may choose. 

Sec. 2. That if the said company shall so amend its char- 
ter as to authorize it to construct any part of the line men- 
tioned above and not covered by its charter, then the said 
company shall be entitled to, and the State hereby grants, 
the alternate sections within the limit of six miles afore- 
said of and along the line of such road, branches or exten- 
sions, on the terms and conditions aforesaid. 
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Sec. 8. That upon the completion of the grading and 
laying on the cross-ties of ten miles of said road, its branches 
or extensions, the title to the said alternate sections oppo- 
site said ten miles of road so graded and furnished with 
cross-ties shall vest in said company, and a deed therefor 
shall be issued by the Trustees of the Internal Improvement 
Fund to the said company; Provided, however, That for 
every forty miles of road so graded and furnished with 
cross-ties ten miles shall be completed, ironed and equipped 
and in operation. 

Sec. 5. That the State of Florida hereby grants to said 
company, in consideration of the greatly improved value 
which will accrue to the State from the construction of said 
road, its branches and extensions, ten thousand acres for 
each mile of road it may construct of the lands granted to 
the State under said act of September 28th, 1850, said 
lands to be of those which may be nearest the line of said 
road, its branches and extensions ; Provided, however, That 
the grant of lands made by this section is made subject to 
the rights of all creditors of the Internal Improvement 
Fund and to the trusts to which said Fund is applicable and 
subject under the act entitled “An act to provide for and 
encourage a liberal system of internal improvements in this 
State,” approved January 6th, 1855, and subject to control, 
management and sale and application of said Fund and the 
lands constituting the same by the Trustees of the Internal 
Improvement Fund for the purposes of said trust under 
said act; Provided, however, That the title to the lands 
granted under this section is not to vest until they shall be 
released from the indebtedness existing against said trust 
fund, it being the purpose of this section to grant the re- 
siduary interest of the State in the lands granted by said 
act of September 28th, 1850, after satisfaction has been 
made of said indebtedness to the extent or in the quantity 
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indicated hereby to aid said railroad company; Provided 
further, however, That upon any arrangement being consum- 
‘mated between said company and the Trustees of the In- 
ternal Improvement Fund and the creditors of such Fund 
for the release of such lands from such indebtedness, then 
the title to such lands as may be so released shall vest in 
the said company in the proportion of ten thousand acres 
for each mile of railroad then graded and furnished with 
eross-ties, or that may thereafter be graded and furnished 
with cross-ties ; Provided, That for every forty miles of 
road so graded and furnished with cross-ties ten miles shall 
be fully completed and equipped and in actual operation ; 
Provided further, That all the lands granted by this act or 
their proceeds shall be applied to the construction, equip- 
ment and operation of said railroads. 
The other facts are stated in the opinion. 


Thrasher § Hampton for J. B. Brown. 


1st. The pleadings admit for the purpose of this hearing 
the proper incorporation of the company. 

2d. The act of the Legislature 4th of March, 1879, 
granted lands only on the condition that certain parties 
named in the act (among whom is appellant) should be- 
come incorporators of the railroad. The terms of the act 
give to each incorporator equal rights and benefits. Acts 
1879, page 121. 

3d. The capital stock of the road represented the rights 
and interests of the stockholders to the land granted, fran- 
chises and all property of the corporation; and by the 
terms of the articles of incorporation each incorporator had 
equal shares of the capital stock. 

4th. The allotment of stock at the meeting in Boston 
on the 12th day of August, 1880, was a designed and pre- 
meditated fraud, as charged in bill, as shown by exhibit of 
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allotment and their act of advertising lands for sale based 
upon this gift of lands. 

5th. The mode or manner in which fraud is effected jg 
not a matter of much consequence. It is the effect pro 
duced to which the court must look in order to see if the 
result is the consequence of the act complained of: 2 Fla, 
508. 

6th. Fraud is never presumed, but it may be inferred 
from facts and circumstances. 10 Fla., 258. 

7th. Where a party in a confidential relation to another, 
as by voluntarily undertaking to aid the other in obtaining 
possession of his property in the hands of others, takes ad- 
vantage of this relation and by deception and improper in- 
fluences induces him to part with it without adequate con- 
sideration, a court of equity may lend its aid to obtain re 
dress. 12 Fla., 336; 1 Red. on Railway, 72-3-8 ; 34 Texas, 
125; 40 Cal., 20, 25. 

8th. The relations of Brown as an original incorporator, 
when taken in connection with the legislative provision, 
are such as to require good faith and fair dealing in every 
movement between him and the corporation, of which he 
is part owner and contractor. The corporation is a trustee 
to protect the rights of the individual members. By repos- 
ing this trust in the corporation it is bound to execute the 
trust with proper diligence and care. 10 Amer. L. R., 9; 
21 Wall., 616 ; 50 IIl., 188 ; 2 Story’s Eq. Jr., par. 954-6, 
7th Ed. ; 2 Daniels’ Chan. Prac., 1650-1-2, 1661—4-5. 

9th. Appellant alleges asa basis for this fraud, one Whit- 
ney, defendant, arrogated to himself the right to sell out the 
franchise and rights of the corporation, and did so through 
the fraudulent movement of a transfer from himself to him- 
self and others, to-wit: Isaac Taylor, C. A. Boardman, still 
they, after this, fearing this monstrous assumption would 
fail in law, sought out and obtained appellant’s power of 
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attorney to act for him in this distribution of stock 12th of 
August, 1880. The sale of Whitney to himselt and others 
occurring the latter part of year 1879. One partner can- 
not sell to himself. 57 Barbour, (N. Y.) 127. 

10th. When equities are sworn off it is not of course to 
dissolve injunction. In this case the equities were not 
sworn off. 6 Fla., 583; High on Injunctions, 450, 771, 
767. 

11th. A person holding power of attorney can act within 
due bounds of his authority only, any act beyond the power 
expressed is null and void, and not binding upon the prin- 
cipal, and an act violative of an express prohibition is frau- 
dulent and void. And the charge is made in the bill that 
all these defendants knew the full extent of Francis’ pow- 
ers as appellant’s agent, and that all the others confederated 
with Francis on the 12th of August, 1880, to consummate 
the fraud on appellant. 12 Amer. L. R., 441; 1 Amer. L. 
R., 164; 6 Amer. Law R., 207. 

12th. When two or more persons have a common interest 
in property equity will not allow one to appropriate exclu- 
sively to himself. 21 Wall., 616. 

13th. The grant or gift of the stock (capital) to Candler, 
Boardman, Whitney and Taylor was without consideration 
even if they had been equal owners with other incorporators 
at time of alleged fraudulent allotment. The capital stock 
was representative of the value of the lands, franchises and 
other property of the road, and this gift or grant of stock 
was fraudulent of appellant’s interests or rights in and to 
his share of the capital stock because of want of considera- 
tion. 

14th. The fraud in this railroad corporation will be 
treated by equity just as though it were a private copart- 
nership enterprise. 
15th. If appellant had no interest in the stock to be 
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allotted, why the importuning him for his power of attor- 
ney, and when obtained what power did Francis and his 
confederates have to entirely do away with appellant’s in- 
terests and give it into hands of strangers, without conseut 
of owner or consideration therefor ? 

16th. After the fraudulent allotment (which was an effort 
to deprive appellant of all his rights, except those obtained 
prior to 12th of August, 1880,) Francis and others of 
those present at the allotment told Brown that he was en- 
titled to one-third of Candler’s stock, which was $113,000 
worth of stock, and promised to arrange matters so as he, 
Brown, would receive that amount, but finally declined. 
So the prime movers in the fraud acknowledged the wrong 
perpetrated on appellant, and agreed to repair it, and after- 
wards recalled their promise to make amends. They de- 
clare now that appellant shall have no more stock in said 
road and bill so alleges. High on Receivers, Secs. 4 and 
366; Kerr on Receivers, Secs. 8, 9, 10; 18 Grattan, 819; 
Green’s Brices Ultra Vires, 671 to 676, inclusive, and 
notes ; 41 Ga., 454. 

17th. The bill also alleges that at time stock was allotted, 
to-wit: 12th August, 1880, all of incorporators, or those 
entitled to stock, were not represented. J. E. Young, J. 
W. Hendry, D. Hughes, F. A. Hendry and J. E. Lipscomb 
were not present, parties named in the act. 

18th. For the purposes of this argument the demurrer 
admits the aliegations of the bill to be true, and it sets 
forth positive violations of appellant’s rights. Now what 
are the objects and purposes of an injunction? 12 Fla., 
page 100. 

As to appointment ot a receiver see High on Receivers, 
Secs. 4 and 366; Kerr on Receivers, 8, 9,10; 18 Gratton, 
819; Green’s Brices Ultra Vires, 671 to 676, inclusive, and 
notes; 41 Ga., 454. 
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The charges of danger, fraud and irresponsibility are 
made and alleged against defendants. 5 Cal., 496; 11 
Ga., 597; 22 Ill., 79,84; 9 Gill, (Maryland) 472, 477, 478 
and 480; 1 Maryland Chancery, 489. 


Taylor & Sanchez for Florida Southern Railway Com- 
pany. 

That the court below had a right to dissolve the injunc- 
tion upon motion simply before the coming in of the an- 
swer of the defendant where the bill upon its face was 
wanting in equity. High on Injunctions, §880; Kneedler 
vs. Lane, 3 Grant’s Cases, 528. 

If it can be shown that there was and is no equity in the 
complainant’s bill, then the court was right in dissolving 
the injunction ; and was also right in refusing to reinstate 
that injunction ; and the introduction in the shape of ex- 
hibits of any amount of matter aliunde the bill itself, upon 
a motion to reinstate an injunction improperly granted 
upon a bill wanting in equity, will not help that defective 
bill. If the bill was wanting in equity, then the defend- 
ant’s demurrer thereto was well taken and should have 
been sustained, and the court erred in overruling it. The 
real and only question then that presents itself for decision 
by this court, so far as the defendants are concerned, is 
whether or not there is any equity in the complainant’s 
bill. The decision of this question disposes effectually of 
both appeals. Is there any equity in the bill ? 

The complainant’s right to an injunction, such as he 
prays for in his bill herein, depends entirely upon his right 
to demand stock and lands as claimed by him in his bill ; if 
he has no legal right to “ stock or lands,” they being the 
very gist and subject-matter of his bill, then he has no right 
to enjoin, or otherwise interfere with the affairs of the com- 
pany. “Stock and lands ” being the sole subject-matter of 
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his bill, if the complainant fails to show that he has any ip- 
terest in this stock and lands, then his bill is demurrable for 
want of interest in that subject-matter. Story’s Eq. Plead., 
6th Ed., $503, and authorities there cited ; High on In- 
junctions, p. 8, $9; 35 Md., p. 15. 

If the appellant is a legally incorporated company, with 
its full quota of officers regularly and completely organized, 
and, as the bill alleges, is going ahead building a railroad, 
the object for which it was created, and is in other respects 
carrying forward and exercising its legitimate corporate 
powers, as only a completely organized corporation can do, 
then the complainant’s boasted office and rank of an “ origi- 
nal incorporator”’ or “ promoter” of the enterprise has ceased 
and determined ; it is functus officio; otherwise what be- 
comes of the doctrine of perpetual succession in corpora- 
tions; and what would become of the right of bona fide sub- 
scribers to the stock of said corporation, conferred upon 
them by the statute of our State, to “ vote at elections” tor 
officers that are necessary for the perpetuation of the insti- 
tution, and by their votes changing such officers from time 
to time; and surely it cannot be contended that Mr. Brown 
would always be voted for at these elections ot officers, and 
kept perpetually a member of said corporation simply be- 
cause his name was on the original articles of incorporation. 
His position or office of an original “ organizer” of the in- 
stitution clearly ceases the moment the company becomes 
completely organized and in working order. On the other 
hand, if the company is not yet legally organized or incor- 
porated, he, as an original promoter of the scheme, has no 
powers or rights, solely, as an incorporator, except in con- 
cert with the other original promoters of the enterprise, and 
then only in a direction looking to the organization, simply, 
of the corporation. Certainly the corporation, as such, nor 
the promoters or organizers of it, can acquire any rights un- 
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til it comes completely into existence, a full-fledged corpora- 
tion. According to the allegations in the complainant’s bill 
itself, the company is incorporated de facto, and has been also 
recognized by the State authorities as such ; and the com- 
plainant recognizes its autonomy by suing it as a corpora- 
tion, by its corporate name, in a court of justice. If it is 
incorporated, the incorporators have ceased to exist as 
such ; and its integrity as a corporation de jure can only be 
called in question by a proceeding in the nature of a quo 
warranto, and not by a collateral proceeding. Pierce on 
Railroads, 27 ; 22 Ohio St., 354; 9 R. L, 513; 55 Barb., 
344; 48 Vt., 266; 20 La. An., 489; 15 Wall., 478; An- 
gell & Ames on Corp., Ch. 21; 24 Vt., 465; 9 Wend., 351; 
4 Johns., Ch. 379; Ang. & Ames on Corp., 664-5; 10G. & 
J., 346; 104 Mass., 378. 

Neither can the acts nor title of its officers be questioned 
collaterally in a suit at law or in equity. Pierce on Rail- 
roads, page 26; 5 Stewart, N. J., 236; 55 N. H., 48; 12 
N. H., 205; 10 N. H., 58; 39 Maine, 587; 68 Maine, 31; 
65 Maine, 536; 2 Doug., Mich., 124; 75 Ill., 113; 70 N. 
C., 348; 35 Mo., 13; 15 Ohio State, 225 ; 34 Ohio St., 46, 
58; 13 Ind., 404; 2 Ken. Com., 295. 

Nowhere in either the original or amended bill does the 
complainant, J. B. Brown, allege that he ever subscribed for 
any stock, or that he ever attempted to subscribe for any, or 
that he ever paid for or contracted for any stock, or that he 
was ever promised any stock by any person or persons hav- 
ing competent authority to make such promise, or other- 
wise; neither does he state any fact or facts in his bill 
that go to show that he is entitled to any stock whatever. 
He bases his entire claim to “ stock and lands” upon the far- 
cical fact “ that he is one of the twelve parties named in the 
original articles of incorporation,” and in the act granting 
lands to said company. 
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Upon this state of facts, patent upon the face of his bill, 
the complainant, J. B, Brown, is no more entitled to capital 
stock than any other gratuitous solicitor thereof, and for 
the same reasons he is not entitled to the remotest interest in 
any land that may be granted to the corporation ; and has 
no concern whatever in any disposition of it, that the com. 
pany may see proper to make. His only right as an incor. 
porator, or “ original promoter” of the enterprise, is that 
of acting with, and as a member of the Board of Incorpora- 
tors “in properly organizing” the company. 

After the company is once completely organized it may 
be truly said that no one is a “‘ member of the corporation” 
except such as are bona fide stockholders. Our statute, un- 
der the provisions of which this corporation came into ex- 
istence, makes it so, since it provides that no one ean. be 
elected to the office of President, Director or to any other 
office in the corporation, except he be a stockholder; and 
the same law provides that the right of a party to vote at 
elections shall be regulated by his ownership of stock, to- 
wit: by the number of shares he owns, &c. Laws of Flor- 
ida, 1874, Ch. 1987; Laws of Florida, 1879, Ch. 3165. 

The only mode left, then, by which the complainant, J. 
B. Brown, can become a member of this corporation is to 
become the owner bona fide of stock thereof; and.the only 
mode by which he or anyone else can become the owner 
bona fide of stock is by “ subscribing and paying” therefor; 
and this he does not pretend in his bill to have done, neither 
does he even offer to do so in his bill. 

Mr. Justice Hunt thus states the law, and it is as appli- 
eable to incorporators as to Directors: ‘“ The capital stock 
ot a moneyed corporation is a trust fund, of which the Di- 
rectors are the trustees. It is a trust to be managed for 
the benefit of its shareholders during its life, and for the 
benefit of its creditors in the event of its dissolution. This 
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duty is a sacred one, and cannot be disregarded. Its viola- 
tion will not be undertaken by any just-minded man, and 
will not be permitted by the courts. The idea that the 
eapital of a corporation is a foot-ball to be thrown into the 
market for the purpose of speculation is a modern and 
wicked invention. Equally unsound is the opinion that 
the obligation of a subscriber to pay his subscription may 
be released or surrendered to him by the trustees of the 
company. This has often been attempted, but never suc- 
cessfully. The capital paid in and promised to be paid in 
is a fund which the trustees cannot squander or give away. 
They are bound to call in what is unpaid, and carefully to 
husband it when received.” Upton vs. Trebileock, 21 U. 
8., 47; Sanger vs. Upton, Ib., 60; Webster vs. Upton, Ib., 
69; Taggart vs. West., Maryland R. R. Co., 24 Md., 563 ; 
Sawyer vs. Hoag, 17 Wall., 610; Ogilvie vs. Knox Ins. 
Co., 22 How., 380; Graff vs. Pittsburg R. R., 31 Pa. St., 
489; Sturges vs. Stetson, 1 Biss., 250; 56 N. H., 262; 47 
Vt., 313; 57 N. Y., 183; 3 Sandf. Chy., 499; 33 N. Y., 
297; Hughes vs. Antietam Mfg. Co., 34 Md. S8t., 16; 42 
Iowa, 478; 46 Mo., 248; Green’s Brice’s Ultra Vires, 
146, 147, 149; Green’s Brice’s Ultra Vires, 2d Am. Ed., 
Chap. IV.; Field on Corporations, p. 138, Sec. 123; State 
vs. Morristown Fire Ins. Co., 23 N. J. L., 195: Pierce on 
Railroads, 45 ; Melvin vs. Hoitt, 52 N. H., 61, 67; 8 Pe 
ters, 281; 15 How., 304; 18 How., 480; 6 Wall., 277; 8 
Ga., 486; 59 Ala., 139 ; 85 Pa. St., 25; 82 N..C., 523; 42 
Conn., 583; 13 Blatch., 1384; 17 Wall., 610; Chubb vs. 
Upton, 95 U. S., 665; Hatch vs. Dana, 101 U. 8S., 205; 
Green’s Brice’s Ultra Vires, 152; Note (C) and authorities 
there cited; 14 Wend., 20; 4 Biss., 365; 3 Biss., 417; 
Upton vs. Burnham, 8 Biss., 520. 

As to who is a stockholder, see the leading case of Frank- 
lin Glass Co. vs. Alexander, 2 N. H., 380; and see Vol. 9 
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American Decisions, published by Bancroft & Co., of Cali. 
fornia ; Notes at p. 96; Field on Corporations, 92 and 93; 
Highland Turnpike Co. vs. McKean, 11 Johns., 100; 9 
Johns., 218; 88. & R., 219; 17 Ohio, 407; 8 Ala., 586; 
12 Conn., 499; 5 Gill, 484. 

The complainant in his bill sets up as a reason why heis 
entitled to stock and to the lands of the company, “ that 
the grant of land would never have been made had it not 
been for his exertions,” &c., &c. Now, what sort of “ exer. 
tions ” or services could have been rendered upon the part 
of this complainant to “ procure a land grant,” except that 
it must have been “lobby services?” If these were the 
services performed by him he cannot claim stock for them, 
as such services are against public policy, and any contract 
made therefor is not binding on the parties, but void. 
Pierce on Railroads, 512,513; Marshall vs. Balt. and 0, 
R. R. Co., 16 How., 314; Trist vs. Child, 21 Wall., 441. 

So that any such services rendered by him cannot be said 
to be a bona fide payment for stock, or any consideration 
upon which any stock could be “allotted” or given or 
“ voted ” to him. 

The laws of Florida, under which this company was or- 
ganised, alike require payment for stock when it makes pro 
vision for the “ making of calls,” and for the “ forfeiture of 
subscriptions” when the calls for payment of subscriptions 
are not complied with. 

If, therefore, the Directors did in fact “vote” to J. B. 
Brown, the complainant, $50,000 worth of stock without 
his having regularly subscribed therefor, or without his 
having paid therefor, or in some manner (not disclosed by 
his bill) obligated him to pay therefor, they did something 
that was entirely out of their power to do, and something 
that was a fraud upon the rights of bona fide stockholders; 
and such action is void. P. 479, Note 10, 2d Redfield on 
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Railroads ; Field on Corp., pp. 161, 162; Green’s Brice’s 
Ultra Vires, p. 142; Note, (A) Ib., 148 ; Sturgess vs. Stet- 
son, 1 Biss., 246, 255; 20 Conn., 188; 53 Barb., 513, 578; 
Fisk vs. Chi. R. I. & Pac. Ry., 46 N. Y., 325. 

Neither will the courts of the country undertake to com- 
pel the perpetration of any such unauthorized action on the 
part of the company. 

The complainant failing, therefore, to show himself to 
be a stockholder, or entitled to be a stockholder, has no in- 
terest in the main subject-matter ot his bill, and must con- 
sequently fail in obtaining his main relief prayed. 

The complainant in the prayer of his bill does not ask 
that any of the land granted to the company shall be given 
to him, but in the stating part of his bill he does claim to 
be entitled to an interest in the land, and fears a disposition 
thereof, &c., and under the prayer for general relief might 
demand it. In the bill he avers that the title to the land 
is, under the law, to become vested (not in him but) “in 
said company” upon the happening of the contingency of 
building the road, and he admits that the company has 
built the road, and that the State officers avow their inten- 
tion to “deed the land to the company” if it shall appear 
that the law has been complied with by the company. 
Certainly no argument can add force or emphasis to the 
baseiessness of the complainant’s assumption, as is shown 
by his own pleading. He says distinctly that by the Jaw the 
land was to vest in the company upon the happening of a 
certain contingency. He admits the contingency has hap- 
pened, and then prays the court to overturn and annul the 
plain provisions of the law which he himself points out, 
and asks the court that, as a reward to the company who 
put their money out to build this road, these lands may be 
parcelled out among twelve persons, who were named in 
the law for the purpose simply of organizing and incorpor- 
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ating the company according to law, but who, according 
to the averments of the bill, did not act as incorporators 
at all, but stood idly by, neglecting their trust, and allowed 
the company somehow to drift into the control of a lot of 
non-residents from Boston, who appropriated all the capital 
stock (gratuitously) which was left after the prior gratuitous 
appropriation had by complainant and his confederates at 
the time he bagged his boasted $50,000. 

And, again, the complainant does not come into the court 
with clean hands. He admits that while he was an incor- 
porator there was “ voted” to him, which he did not scruple 
to appropriate, for no consideration, and certainly without 
any authority, $50,000 worth of stock, and with no proffer 
to restore the same or to pay for it; and he now asks the 
court to be used as an instrument to enable him to misap- 
propriate a still larger amount. 

A court of equity is not constituted for any such purpose. 
It does not matter how malign the actions or intentions of 
the defendants have been or are, this court will not extend 
its aid to one who confesses himself to have been in pari 
delicto, and especially when the relief sought involves the 
perpetration of a gross fraud, both upon the law and upon 
the legitimate stockholders and creditors of the company. 

A suit for the relief sought in this case must be brought 
in the name of the corporation itself, and it is only upon 
its declination or fraudulent refusal to act that the com- 
plainant, by proper authority to sue, is authorized to do so. 
8 Wall.,, 64; 1 Woolw., 400; 24 Me., 9; 26 Conn., 456; 
6 Allen, 52; 18 Wall., 626; 11 Blatch., 385; 1 R. L., 312; 
26 Barb., 657; 3 Paige, 222; 30 Barb., 157; 10 Bosw., 
677; 58 Ga., 316; 35 Md.,15,a leading case; 6 Ameri- 
can, 350. 

If we are correct in our views the complainant is enti- 
tled to no relief whatever, no matter how wrong, fraudu- 
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Jent or improper the acts of the defendants may have been ; 
but if he was entitled to relief, it nowhere appears from his 
bill that a court of law is adequate to afford him relief. If 
his rights were invaded it was so done, according to the 
averments of his bill, by the concurrent actions of the ten 
parties from Boston, of whom seven thereof were Directors 
of the company, and by Francis, (the latter acting for com- 
plainant under his power of attorney.) 

If complainant has any rights to any kind of relief at 
all, an action of ¢ort will lie against the Directors who vio- 
lated their trust by giving away the capital stock of the 
company, and against Francis also, who, it is alleged, vio- 
lated his trust towards complainant; and if the Directors 
received money from any person as a consideration for 
stock, to which the complainant was legally entitled, then. 
assumpsit will lie against them therefor. Simons vs. Vul- 
ean Oil Company, 61 Pa. St., 202. 

And if Candler received any stock to which complainant 
was legitimately entitled then complainant can maintain 
an action of trespass on the case at law against him for its 
value. 

The bill must therefore fail for want of equity jurisdic- 
tion, because the remedy is adequate at law, and because 
the complainant does not show by his bill that he is in any 
manner interested in the “stock and lands” that are the 
subject matter of his bill. 


Mr. Justice Westcott delivered the opinion of the 
court : 


In this case an injunction granted in the Circuit Court 
upon bill and exhibits was subsequently dissolved, and 
from this order, and an order refusing to reinstate the in- 
junction, Brown appeals to this court. There was a de- 
murrer to the bill by the company, which being overruled 
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the company appeals. This opinion covers both appeals, 
The bill concerns two subjects: the capital stock of the 
company, in which Brown was an incorporator, and a grant 
of land made by the State to the company. The allega- 
tions as to each subject are not, as they should be, placed 
together in the bill, but we find allegations as to the stock 
followed by statements as to the land, and then statements 
as to stock. Thus framing a pleading serves no other pur- 
pose than to embarrass those whose duty it is to examine 
and analyze it. 

We first discuss the case as to the stock. As to the 
stock, the plaintiff sets up in his bill, original and as 
amended, and in exhibits a part of the bill, that the plain- 
tiff, Brown, N. R. Gruelle, B. F. Matthias, H. C. Howard, 
G. B. Phinney, James Hunter, George H. Packwood and 
Thomas C. Lanier, on the 10th of May, A. D. 1876, signed 
articles of association as incorporators of the Gainesville, 
Ocala and Charlotte Harbor Railroad Company ; that the 
name of the company was subsequently changed to the 
Florida Southern Railway Company, and that the capital 
stock of the company was fixed at $3,250,000; that the 
above-named parties subscribed for shares “ one thousand 
dollars ” each, and were declared Directors. On the 6th of 
May, 1879, we find from an exhibit showing a meeting of 
the Directors that Brown, Phinney, Whitney, Matthias 
and Gruelle were five of them, and that Brown was Vice 
President of the Company. 

Plaintiff alleges that in May, 1879, “ stock was voted by 
the corporation five hundred shares each to the following 
corporators: H.C. Howard, G. B. Phinney, B. F. Matthias, 
H. C. Whitney, N. R. Gruelle and J. B. Brown, each 500 
shares now valued at $50,000 ;” that in December, A. D. 
1879, the company and himself agreed to give ten parties 
of Boston, Massachusetts, viz: Charles Francis, A. H. 
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Bachellor, Edward Avery, Charles Whitney, D. N. Skil- 
linger, G. B. Nichols, W. R. Duper, J. R. Hall, John M. 
Candler and A. D. 8. Ball, each $150,000 worth of stock, 
and that seven of their number might be elected Directors 
“if they would raise money enough to build the road,” and 
that this arrangement was agreed to and carried out; “ that 
in August, 1880, these ten parties from Boston, together 
with H. C. Whitney,” (who held, as before stated, five 
hundred shares of stock valued at $50,000,) “ divided the 
balance of stock unappropriated by said company to-wit: 
stock to the amount of $2,856,000, in the following man- 
ner: $150,000 each to the ten Boston parties before named, 
making $1,500,000, and three hundred and thirty-nine thou- 
sand dollars to each of the following named parties: H. C. 
Whitney, C. A. Boardman, Isaac Taylor and W. L. Cand- 
ler, making $1,356,000, which plaintiff alleges “‘ consumed 
all of the unappropriated stock of said company.” 
Plaintiff alleges that he never consented to “ this distri- 
bution of stock ” to these four parties; that this distribu- 
tion was made at a meeting of the ten Boston parties and 
Whitney ; that he was represented at that meeting by 
Charles Francis, who was authorized to act for him in the 
distribution ot stock with special instructions that plaintiff 
would not agree to any arrangements made with Boardman, 
Taylor and Candler, and that the said Francis was only to 
represent him in the fair and just distribution of the stock 
of the said corporation among those entitled to receive 
stock, and affirms that by virtue of his relation as an origi- 
nal incorporator he was entitled to $113,000 worth of stock 
(in addition to the $50,000 he had already received), which 
is one-twelfth of the amount left of the two million eight 
hundred and fifty-six thousand dollars’ worth of unappro- 
priated stock after deducting the one million five hundred 
thousand dollars awarded to the ten parties in Boston. 
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Plaintiff alleges that he claims this because there were 
twelve incorporators outside of the ten parties from Boston, 
and avers that even if Boardman, Taylor and Candler are 
proper and legitimate corporators, they and H.C. Whitney 
are not in any way entitled to the large amount of stock 
received by them, while he, one of the original incorpora- 
tors, was entirely excluded ; and that should they be enti- 
tled to a fair distribution of stock plaintiff would then be 
entitled to the sum of $90,400 worth of stock, which is 
the one-fifteenth of $2,856,000 less $1,500,000 for the ten 
Boston parties. Plaintiff alleges that the failure to allot 
him his just share of stock was a fraud, and that the prin- 
cipal actors agreed at one time to adjust the stock, but now 
refuse. 

Plaintiff alleges that all of the incorporators were not 
present at this meeting, personally or by proxy. Plaintiff, 
in his amendment to the original bill, alleges that, in the 
latter part of the year 1879, H.C. Whitney made a contract 
of sale of all of the franchises of the Gainesville, Ocala and 
Charlotte Harbor Railroad Company to C. A. Boardman, 
Isaac Taylor and himself, and that they afterwards admitted 
W. L. Candler, each of the parties paying therefor the sum of 
one thousand dollars; that this was done without the 
knowledge of plaintiff, and that in 1880, when he became 
aware of it, he notified Francis and Boardman that Whit- 
ney had no right to make any such disposition of the fran- 
chises of the company ; that notwithstanding such notice, 
after obtaining the power of attorney to distribute stock, 
the said parties endeavored to enforce said fraudulent sale, 
and they continued to recognize and enforce the same to 
the injury of the plaintiff and the other incorporators. 
Plaintiff alleges that prior to the holding of the meeting of 
August, 1880, said Whitney sent to him a power of attorney 
to sign, which was as follows: “ Know all men by these 
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presents, that we, James B. Brown and N. R. Gruelle, of 
Gainesville, Florida, hereby constitute and appoint Henry 
C. Whitney to be true and lawful attorney for us, and in 
our names and stead to appear at any Directors’ meeting of 
the Gainesville, Ocala and Charlotte Harbor Railroad Com- 
pany, at any time or at any other meeting, or at any time 
hereafter, or in any place, and either verbally or by writing, 
under seal or not, and in our names, places and stead, as 
fully as we might or could do if personally present doing 
the same ; to agree and consent to any allotment, division 
ér vesting of title and ownership of, in and to the capital 
stock of the Gainesville, Ocala and Charlotte Harbor Rail- 
road Company to or in any person or persons, and by any 
method, and to receive any such stock for us, and to re- 
ceipt in any mode therefor irrevocably, with full power of 
substitution, hereby granting unto our said attorney full 
power and authority to act in and concerning the premises 
as fully and eftectually as we might do if personally pres- 
ent, ratifying and confirming all that our said attorney 
may lawtully do or cause to be done by virtue of this power 
hereby granted or intended to be. In witness,” &c., &e. 
The power is dated in August, 1880; that he refused to 
sign said power of attorney ; that soon thereafter Charles 
Francis telegraphed plaintiff from Boston asking him if 
he had signed and forwarded the power, and Boardman 
wrote to him asking him the same question. 

Upon these facts and the acts of the parties in distribu- 
ting the stock the plaintiff charges fraud and combination 
against him. Plaintiff alleges that he appointed Francis 
to act for him at said meeting at the instance and request 
of Boardman, who represented that Francis was a very 
correct man and would protect plaintiff’s interest, and that 
he empowered said Francis by. power of attorney to act for 
him “only in the division of stock.” Upon these facts 
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plaintiff, as against Whitney, Boardman, Francis and Cand- 
ler, charges fraudulent combination to deprive him of his 
rights. Plaintiff in his amended bill alleges that the four 
parties named pretended at said meeting to represent most 
of the incorporators and the corporation, and that they 
appropriated to themselves the entire amount of the re 
maining capital stock of the company without paying any 
consideration therefor or doing any act that was of any 
benefit to said corporation. 

Then follows a charge that all the other parties present at 
the meeting participated in the fraud of these parties with 
full knowledge that said Francis was empowered and au- J 
thorized only to “allot” the unappropriated stock fairly 
and justly among those entitled thereto. Plaintiff in his 
amended bill prays that Boardman, Taylor, Candler and 
Whitney be made parties defendant, and that they may be 
enjoined from encumbering or disposing of the stock held 
or claimed to be held by them. In his original bill he 
prayed that the officers of the company and the company 
be enjoined from allowing any transfer of the stock of the 
company or of the individual members thereof; that the 
company be decreed to convey to plaintiff absolutely and 
unconditionally, and free from all encumbrances, $113,000 
worth of stock. 

Reading this bill carefully it will be perceived that the 
appellant, Brown, bases his whole claim to the relief he 
asks upon the ground that at the meeting of the company 
in 1880, at which he had a representative, the acts of the 
company and its officers then present were in violation of 
his rights as an original incorporator. These acts all cul- 
minated in what he calls distribution of stock. The char- 
ter fixes his right as an incorporator, prescribes the method 
of the organization of the company, and regulates the mat- 
ter ot the capital stock both as to its amount and as to sub- 
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scriptions thereto after the organization of the corporation. 
As an original incorporator he signs his name to the articles 
of association, stating the “ number of shares of stock he 
agrees to take” in the company, and upon filing the ar- 
ticles, affidavits and other matters required to be filed in 
the office of the Secretary of State, and the issuing the cer- 
tificate by the Governor, the law provides that “the per- 
sons who haveso subscribed such articles of association, and 
all persons who shall become stockholders in such company, shall 
be a corporation by the name specified by such articles of 
association, and shall possess the powers and privileges 
granted to corporations and be subject to the provisions 
contained in this act.” 

The language “ the persons who have so subscribed such 
articles of association and all persons who shall become stock- 
holders in such company ” shows that others in addition 
to those signing the articles and agreeing in the articles to 
take stock may become stockholders, and the law provides 
how they may become stockholders. The statute provides 
that when the articles, affidavits, &c., are filed and recorded 
in the office of the Secretary of State, “the Directors may, in 
case the whole of the stock is not before subscribed, open 
books of subscription to fill up the capital stock of the com- 
pany in such places, and after giving such notice as they 
may deem expedient, and may from time to time receive 
subscriptions until the whole capital stock is subscribed.” 
| It is thus seen that after the organization of the corpora- 
tion the matter of subscriptions to stock is under the con- 
trol of the Directors in the respects indicated, that as to 
this matter the right of an incorporator is merged into 
that of a stockholder, and that a stockholder has no au- 
thority to control the matter of subscriptions to stock as 
against the company, but that the Directors “ may receive 
subscriptions” therefor. At the meeting of the Directors 


os Ri 


== Uy OS 





-o Ss ¢€ SS Ge 


—_ a Ww SS Tl Url CUO 











































SUPREME COURT. 


—. 
aes 


Brown v. Florida Southern Railway Co.—Opinion of Court. 





in Boston the fact that plaintiff had signed the articles of 
association of the company gave him no right to demand 
at such meeting, either in person or by his representative, 
Francis, a conveyance to him by the company “ absolutely 
and unconditionally, and free from all encumbrances, $113, 
000 worth of stock, nor does the fact that he was an origi- 
nal corporator give him the right to enjoin the company 
from permitting any transfers ot stock. The plaintiff not 
only bases his bill upon an erroneous idea as to his rights 
as an original incorporator, but it is apparent that he mis. 
conceives entirely the relations of the stockholders to the 
company and to each other. Subscription to the stock of 
a corporation is a contract between the stockholder and the 
company by which the person taking stock acquires an in- 
terest in the property and franchises of a corporation in the 
proportion the stock subscribed by him bears to the aggre- 
gate amount subscribed by others, and this interest is con- 
trolled by the charter which creates the corporation. Hay- 
ing subscribed tor stock, the party becomes subject to that 
section of the law which provides that “ the Directors may 
require the subscribers to the capital stock of the company,” not 
the signers of the articles, “‘ to pay the amount by them va- 
riously subscribed in such manner and in such installments 
as they may deem proper,” and the stockholder contracts so 
todo. The plaintiff by limiting the authority of his agent 
and representative, Francis, “to act in his name ONLY in 
the division of stock,” (the small capitals are the plain- 
tiff’s) did not authorize him to subscribe for stock or to 
make any contract with the company similar to that of a 
subscription to stock. His authority and agency was to 
receive a grant of stock absolutely and unconditionally, 
which plaintiff claims by virtue of the fact that he was one 
of the signers of the articles of incorporation. While the 
plaintiff admits knowledge of the time and place of the 
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meeting, and has an agent there, it was not within the 
power of the company to do what this agent was authorized 
to demand or receive, as it was and is beyond the power of 
the company to make a donation of stock not subject to 
calls to either an incorporator or stockholder, or any one 
else. We do not mean to say whether the company might 
or might not pay for services to the company in stock. 
That question is not here raised. 

The plaintiff makes no case of an application by him to 
the company to subscribe for stock, and for that reason, 
even if it was the duty of the company to receive such ap- 
plication and to grant it, he has not placed himself in a po- 
sition where he can ask the aid of a court of equity to direct 
the company or its Directors to issue stock to him. For 
all that appears in this bill he may not be willing to enter 
into a contract to pay installments upon the call of the Di- 
rectors which is involved in a stock subscription. 

As to the stock claimed to be held by Whitney, Board- 
man, Taylor and Candler. There are no facts alleged here 
which negative the view that the Directors at the meeting 
in Boston, at which plaintiff had an agent, did not receive 
subscriptions for stock to the amount of $339,000 from each 
of them, and if this be the fact we know of no cause of ac- 
tion which the plaintiff has against the company for such 
act. The plaintiff made no application for stock, and the 
Directors, so far as the facts are stated in this bill, exercised 
a power plainly granted to them by the law which defined 
their powers and duties. The complaint is that these par- 
ties received stock “ without paying any consideration 
therefor, or doing any-act that was of any benefit to said 
corporation.” Under the charter and under the general 
law of corporations it is not necessary that the payment of 
any money or the doing of any act beneficial to the corpo- 
ration shall precede a subscription to stock. We have al- 

















































496 SUPREME COURT. 











Brown v. Florida Southern Railway Co.—Opinion of Court. 








ready explained the nature and method of such subscription 
so far as it is necessary to define it in this case. It is un. 
necessary to repeat. As to the allegation that plaintiff 
was defrauded of his rights by the parties present at this 
meeting—the right which he claims had no existence, and 
he could not therefore be defrauded of it. 

As to the allegation in the amended bill that in the lat. 
ter part of the year 1879 Whitney made a sale of all the 
franchises of the Gainesville, Ocala and Charlotte Harbor 
Railroad Company there is nothing to ‘show that the com- 
pany recognized such sale, or that it even knew anything 
of the matter; on the contrary, plaintiff in his bill admits 
the fact that the company has constructed a portion of its 
road and is in the active exercise of the franchise to be a 
corporation and to operate the road as a common carrier, 
and one of the grounds of complaint is that the company 
is about to receive a grant of land from the State. 

Our conclusion, so far as the matter of the stock of the 
company is concerned, is that there is no equity in the bill, 
and that the plaintiff shows no right, as against the com- 
pany, to any more than five hundred shares of stock; and 
as to that, he is under obligation to pay calls when made 
by the Directors. 

As to the land— 

The allegation as to the stock he holds and his relation 
as an original signer of the articles of association, need not 
here be repeated. They go, however, as a matter of course, 
to make up the case as to land. 

Plaintiff alleges that on the 4th of March, A. D. 1879, an 
act was passed by the Senate and Assembly of the State of 
Florida granting to the corporation the alternate sections of 
land on each side of the proposed line of road “and ten thou- 
sand acres per mile in addition, and that it was provided in 
said act that said corporation should not be entitled to any of 
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the benefits of this act or any rights thereunder until J. E. 
Lipscomb, B. F.. Matthias, H. C. Whitney, G. B. Phinney, 
J. B. Brown, J. E. Young and T. C. Lanier, N. R. Gruelle, 
J. W. Hendry, D. Hughes and F. A. Hendry, or such of 
them as are not already corporators in said company, shall 
become such ;” that upon the completion of the grading 
and laying on the cross-ties of ten miles of said road, its 
branches or extensions, the title to said alternate sections 
opposite said ten miles of road so graded and furnished 
with cross-ties shall vest in said company, and a deed there- 
for shall be issued by the Trustees of the Internal Improve- 
ment Fund to the said company ; that the company claims 
to have furnished twenty miles of said road from Palatka 
towards the town of Gainesville, and have demanded that 
the State Surveyor inspect the same, and the Board of In- 
ternal Improvement has ordered an inspection by said Sur- 
veyor, and the Board say that if the completion of the 
twenty miles towards Gainesville comes up to the require- 
ments of the law they will deed the land to the company, 
as provided by the act, immediately upon a favorable re- 
port being filed by the Surveyor; that the Surveyor was 
sent by the Board to inspect said road two weeks ago, and 
he says that he will finish the examination and report 
within two weeks ; that the completion of the twenty miles 
from Palatka is in compliance with the law so far as his 
information and observation extend, and that plaintift is 
firmly of the opinion that the Surveyor will report such to 
be the case within the next day or two, if he has not 
already done so; and that the Board of Internal Improve- 
ment Fund of the State will make deeds to the company 
to the lands as provided by law, and the members of said 
Board openly proclaim that they will do so; that this 
twenty miles is all that has been finished of said road, and 
that the said company started work at Palatka end of 
32 
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Palatka branch of said road, and that the whole line of 
said road is estimated by said company to be two hundred 
and ninety-three miles long ; that the land grant from the 
State is a large and valuable one, and would never have 
been obtained from the Senate and Assembly of the State 
of Florida but for the persistent and untiring efforts of 
your orator; that in a few days, by agreement between the 
corporation and the Board of Internal Improvement of the 
State of Florida, deeds will be made to said company to 
all the lands they are entitled to upon completion of twenty 
miles of said road, which is a very large quantity; and 
that plaintiff is entitled to his share of said land, and he 
fears and believes that when the company get deeds to this 
land they will at once hypothecate the said lands or 
transfer or dispuse of the same in some way into the 
hands of strangers, and thus deprive complainant of his 
just rights in the premises ; “ that he is entitled to his share 
of said land as an original incorporator of said company; 
that the State made him a corporator; that he accepted 
the same, and he has never resigned or transferred his right 
thereto; that he is entitled to ashare in the land in the 
proportion of $163,000 of capital stock, his share is, to the 
total capital stock of said company $3,250,000. Plaintiff 
prays that the corporation be enjoined from mortgaging or 
encumbering the lands which may be deeded to them in 
pursuance of the land grant enactment,” and that the com- 
pany may be decreed to hold and preserve the land exactly 
and precisely as it may be deeded to them without change, 
transfer or hypothecation. We discover no prayer that the 
company or the Trustees be decreed to make a title to 
plaintiff of the land; the prayer is only to restrain the 
company from doing anything with it. These are the facts 
with reference to which the demurrer is to be considered, 
except that the statement that the act granting the land 
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did not provide absolutely that the corporation should not 
be entitled to the land unless Lipscomb and the others 
named should become corporators. That clause of the act 
was followed by a promise to the effect that if any of such 
persons should die or refuse to becomea corporator the fact 
of such death or refusal should not prevent any rights from 
vesting under the act. 

The company under its charter is authorized to make 
contracts, and if they see proper to make this land the basis 
of credit by’ executing a mortgage upon it, the company 
has such right. The grant here made is to the company, 
and it has authority to receive the land. Brown as an in- 
corporator is not entitled to the proportion of the lands 
claimed. The grant is to the company, not to him. 

A grant of land to a corporation with power to make 
contracts in reference thereto for the purpose of accom- 
plishing corporate purposes is not a grant to the original 
corporators in the proportion in which they have sub- 
scribed for stock in the company organized. The title 
vests in the company for the purpose of accomplishing the 
end and object of its creation, and not in the individual 
stockholder in the proportion that his shares bear to the 
whole stock for his private benefit and disposal. 

To the extent that the corporation here would be en- 
joined from receiving this land as a means of promoting 
the construction of the railway and controlling it in its 
stock interests, to that extent would it be equivalent to a 
judgment of torfeiture of its rights upon a quo warranto. 

So far as the land grant is concerned we, therefore, see 
that there is no equity in the bill. 

In the case of the appeal in Brown vs. The Florida 
Southern Railway Company and others, the orders of the 
Circuit Court appealed from are affirmed. 

In the ease of the appeal of The Florida Southern Rail- 
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way Company and others vs. Brown, the order overruling 
the demurrer is reversed and the case will be remanded, 
with directions to enter an order sustaining the demurrer 
and dismissing the bill. 


At the January Term, 1882, at which the above case 
was submitted, a motion was also made by Brown for the 
appointment of a receiver to take charge of the railroad 
and other properties of the company during the pending of 
the suit. 


Mr. Justice Westcott delivered the opinion of the 
court thereon as follows: 


In this case the court having determined that there was 
no equity in the bill, as a matter of course it cannot be made 
the foundation of a motion for receiver and injunction. 

The motion is denied. 








Tuomas SHALLEY, SHERIFF, GEoRGE R. FAIRBANKS ET AL., 
APPELLANTS, Vs. Mary E. SPILLMAN ET ALS., APPELLEES. 


1, The removal of the ‘‘ Trustees of the St. Johns Colony’’ by the or- 
der of the Circuit Judge, and the appointment of other persons 
as such Trustees, does not per se operate to remove the same per- 
sons from the position of ‘‘ Trustees of the St. Johns Co-opera- 
tive Colony,’’ nor to divest them of the legal title to the property 
of the latter. 

2. A court of equity has no jurisdiction to enjoin a levy and sale of 
land under an execution unless by such sale an actual cloud upon 
the complainant’s title will be created. Such a cloud is not pro- 
duced by a sale under an execution against one who never had 
title to or interest in the land. : 

3. Where a bill filed to enjoin a sale as a cloud upon the title fails to 

show that the defendant in execution ever had an interest in the 

land, such bill is demurrable, and cause of demurrer may be in- 
terposed by answer. 
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Appeal from the Circuit Court for Putnam county. 

Mary E. Spillman, Margaret C. Gay and twenty-four 
others bring their bill against Thomas Shalley, Sheriff of the 
county of Putnam, State of Florida, George R. Fairbanks, 
of the city of Fernandina, county of Nassau, State of Flor- 
ida, and James M. Baker, as trustee, and say that they are 
the owners and in full possession of the property known as 
“Saratoga,” situated in the county of Putnam, State of 
Florida, more particularly described in advertisement of 
Thomas Shalley set out in the bill ; that they are the own- 
ers in fee simple, severally of the whole otf the premises; 
that their respective parts, locality and area are distinctly 
set forth in paper attached as an exhibit, made part of the 
bill; that they gave full, good and valuable considerations 
in money for their respective areas of land in said City of 
“Saratoga ” on or before the 3d of May, A. D. 1881; that 
they purchased their several parts at and before said date 
from the Florida “ Colonization Company,” a corporation 
created by the laws of the State of New York; that said 
Florida Colonization Company purchased the premises 
from Robert G. Alsop, Charles E. Griffith, George Waitt, 
William H. Alvord and John J. Fleischman, by deed dated 
June 27, 1881, recorded in the records of Putnam county, 
State of Florida, July 5, 1881; that the said Alsop et al. 
purchased from the trustees of the St. Johns Colony by 
agreement made May 3, 1881, and the deed by said trus- 
tees to them was made May 18, 1881, and recorded in Put- 
nam county, Florida; that the Florida Colonization Com- 
pany made deeds of conveyance respectively to complain- 
ants for their respective purchase on or about the Ist of 
November, A. D. 1881; that their deeds of conveyances so 
made as aforesaid are duly recorded in the records of Put- 
nam county, Florida, within six months from the date of 
said conveyance; that notwithstanding their ownership in 
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fee simple of the premises, Thomas Shalley, Sheriff of Put- 
nam county, has advertised for sale the premises ; that said 
intended and advertised sale purports to be based upon two 
judgments therein mentioned, one in favor of George R. 
Fairbanks the other in favor of Hon. James M. Baker, as 
trustee, (both) against St. Johns Co-operative Colony ; that 
George R. Fairbanks and Hon. James M. Baker, as trus- 
tee, obtained decrees in foreclosure proceedings from this 
honorable court against the property of the Trustees of the 
St. Johns Colony respectively mortgaged by said trustees 
respectively to the said George R. Fairbanks and Hon. 
James M. Baker, as trustee, on the 15th of April, 1881; 
that these defendants above mentioned proceed to sell 
the mortgaged premises in due form of law; that 
the premises known as “Saratoga” was not embraced 
or included within the mortgaged premises, nor did the 
decree authorize the sale thereof, nor was the said premises 
described in the said advertisement of Thomas Shalley 
(defendant herein) sold at foreclosure sale; that the de 
fendants, Fairbanks and Baker, as trustee respectively, 
through their solicitors, applied to the court to confirm the 
sales respectively made upon their respective judgments on 
the 17th of November, A. D. 1881, and at that time applied 
for writ of execution upon the balance found to be due and 
owing upon their several judgments ; that at that time the 
court did confirm the respective sales so made July 4, 1881, 
under foreclosure proceedings, and did authorize the said 
defendants, Fairbanks and Baker, as trustee, to collect the 
balance due upon said mortgage (so far as relates to the 
levy) in words as follows, to-wit: “The said execution to 
be levied upon and collected out of any trust property of 
the defendants, the said St. Johns Co-operative Colony, 
and not otherwise. November 17,1881. James B. Dawkins, 
Judge.” That the same order was made upon the judgments 
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ot both defendants in the same words, yet nevertheless the 
said defendants, not heeding or regarding the orders of this 
honorable court made in said behalf, have not levied upon 
“the property of the defendant, the said St. Johns Co- 
operative Colony,” but have done “ otherwise” and levied 
upon the property of your orators, complainants herein, 
which they held in fee simple, and which is not now, nor 
ever was, subject to the levies aforesaid, either under the 
proceeding in chancery or under and by virtue of the judg- 
ments and executions; that as heretofore stated the mort- 
gage given by the Trustees of the “St. Johns Colony ” to 
George R. Fairbanks did not embrace the lands mentioned 
in the advertisement and owned by your orators, nor is it 
claimed by the defendants that it is so included, nor was 
any portion of the said premises purchased from the said 
George R. Fairbanks; but they aver that the said premises 
known as “Saratoga,” owned by complainants, were pur- 
chased from James M. Baker as trustee, and that by writing 
was duly and properly reserved from the operations of 
mortgage given at the date of purchase; that the said 
Baker as trustee, in consideration of the sums of money 
heretofore paid ($2,022.22 then being paid,) “ does hereby 
release and cancel said mortgage lien upon that portion of 
Hernandez Grant hereinafter described,” (being the same 
premises now levied upon by Thomas Shalley, Sheriff, and 
advertised for sale upon the 1st day of May, A. D. 1882,) 
“but in nowise to affect the lien upon the balance of the 
Hernandez Grant, the portion to be fully released,” is as 
follows, as given substantially in written advertisement of 
defendant Shalley: This release, fully releasing said adver- 
tised premises, was made the 4th of June, 1878, and re- 
corded in the records of Putnam county ; that they pur- 
chased the’ premises known as Saratoga in good faith and 
paid the full consideration therefor, and that they relied 
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tully and entirely upon the faith and title of Baker as trus. 
tee, and that knowing that the portion of the premises of 
the Hernandez Grant known as Saratoga was fully and 
entirely released for a valuable consideration from the op- 
erations of the mortgage as given by the Trustees of the 
St. Johns Colony, they had no hesitancy in taking title from 
the Florida Colonization Company, who purchased the 
premises known as “Saratoga” from Robert G. Alsop, 
Charles E. Griffith, Geo. Watt, Wm. H. Alvord and John 
J. Fleischman, (whose deed of conveyance from the St. 
Johns Colony Trustees bears date May 18, 1881, recorded 
in book L, p. 377,) May 28, 1881, by deed dated June 27, 
1881, and recorded July 5th, 1881, as before stated. 

The mortgage given by the Trustees of the St. Johns 
College to George R. Fairbanks, as before stated, did not 
operate as a lien upon the premises in question, and hence 
they believed that at the time of making their respective 
purchases, as they believe now, that their title was free, in- 
defeasible and in fee simple cleared of all liens and incum- 
brances ; that the respective judgments of the defendants, 
Fairbanks and Baker, did not become a lien even upon the 
property of the Trustees of the St. Johns Colony until con- 
firmation of sale had July 4, 1881, and execution authorized 
by the court made November 17, 1881, and could not be 
operative as a lien nor give notice to any one until duly re 
corded by the Clerk of Putnam county, which was not 
done until the said 17th of November, A. D. 1881; that 
this intended advertised sale would do a grievous wrong 
and injury to your orators ; that such sale, if so had, would 
be a cloud upon their title, would of necessity entail upon 
them great expense; that a multiplicity of suits would be 
engendered, and there would necessarily be great expense, 
much time consumed and delay ; that this bill is filed by 
your orators jointly, because their several titles came from 
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the same source, and that this property is embraced within 
the area of the land proposed so to be sold on the 1st Mon- 
day of May by Thomas Shalley, Sheriff, defendant, at the 
instance ot said Fairbanks and Baker; that complainants 
purchased their property when there was no lien of record, 
ata time when there was no judgment or incumbrances 
against the premises; that the said purchase was made in 
good faith ; that each and all have paid their full consid- 
eration therefor. 

The bill prays an injunction restraining said defend- 
ants, Thomas Shalley, Sheriff, George R. Fairbanks and 
James M. Baker, as trustee, from selling the property ad- 
vertised to be sold as aforesaid to satisfy the judgments 
aud execution of Fairbanks and Baker as trustees until the 
further order of the court and such other and further writ 
as shall seem just. 

Thomas Shalley, Sheriff of Putnam county, Florida, 
James M. Baker, trustee, and George R. Fairbanks, an- 
swered, denying that plaintiffs are the owners in fee or 
otherwise, either jointly or severally, of the premises 
known as Saratoga, or of any part thereof, or that they or 
any of them are in possession of said property or any part 
thereof. , 

They say that the title to said property in fee simple is 
held by George A. Sofield, Charles St. Charles and Thomas 
Hind, as Trustees of the St. Johns Co-operative Colony, 
by deed of conveyance to them from James M. Baker, 
trustee, one of these defendants, dated the 20th day of No- 
vember, A. D. 1877, which was duly recorded in the office 
of the Clerk of the Circuit Court for Putnam county, Flor- 
ida, on the 6th day of March, A. D. 1879; that if the said 
complainants hold any pretended deed or deeds from any 
parties purporting to convey to them said property known 
as Saratoga, as set up in the bill of complaint, which 
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these defendants do not admit, but require due and legal 
proof of the same, they say that such pretended convey- 
ances were made by persons who had no title to said prop. 
erty and were not in possession of the same, and such pre- 
tended deeds are null and void ; that the title to Saratoga 
is still in said George A. Sofield, Charles St. Charles and 
Thomas Hind, trustees as aforesaid ; that a paper purport- 
ing to be a deed of conveyance was executed by certain per- 
sons styling themselves the Trustees of the St. Johns Col- 
ony, to Robert G. Alsop, Charles E. Griffith, George Watt, 
William H. Alvord and John J. Fleischman, but that the 
persons therein described as trustees, and who executed the 
same, were Washington Pullis, who is one of the complain- 
ants to the bill of complaint in this cause, and one James 
McConkey and one Thomas Kelly, and not the said parties 
to whom the said land was conveyed by James M. Baker, 
trustee, as aforesaid, to-wit: the said George A. Sofield, 
Charles St. Charles and Thomas Hind, Trustees of the said 
St. Johns Co-operative Colony, wherein the said Pullis, Me- 
Conkey and Kelly describe themselves as the Trustees of the 
St. Johns Colony, a corporation or association of a different 
name from that of which the said Sofield, St. Charles and 
Hind were the trustees, all of which more fully appears by 
reference to the paper purporting to be a deed of convey- 
ance from said Pullis, McConkey and Kelly to said Robert 
G. Alsop and others, a certified copy of which is attached ; 
that defendants are informed and believe and so aver that 
the only claim of title of the said Washington Pullis, James 
McConkey and Thomas Kelly to said Hernandez Grant, in- 
cluding the said property known as Saratoga at the time of 
their pretended conveyance of Saratoga, is based upon an 
order of this honorable court made February 18, 1881, pur- 
porting to remove said George Sofield, Charles St. Charles 
and Thomas Hind from the position of Trustees of the St. 
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Jouns Colony, and to appoint said Washington - Pullis, 
James McConkey and Thomas Kelly, Trustees of said St. 
Johns Colony in their place and stead, which order was 
based upon an ex-parte petition filed in this honorable 
court on the same day that the said order was made, by said 
James McConkey and Thomas Kelly and Charles W. Tur- 
ner, John J. Fleischman, George Watt, William H. Alvord 
and Washington Pullis, Charles E. Griffith and Robert G. 
Alsop, which last three named persons are parties com- 
plainant to this bill, claiming to be stockholders and own- 
ers of the company called the St. Johns Colony, and not the 
St. Johns Co-operative Colony, and praying a reference to 
a master to report the nature-of the property, (meaning the 
said Hernandez Grant) the interest of the parties and the 
names of such parties proposed to be the trustees in the 
same place and stead of those appointed, (meaning the said 
George A. Sofield, Charles St. Charles and Thomas Hind) 
and that such persons be appointed trustees as to the court 
should seem fit, with full power to defend suits, institute 
proceedings and do and perform all and every act incident 
to a trustee, and that Washington Pullis, James McConkey 
and Thomas Kelly be empowered to defend suits, institute 
proceedings and employ counsel, subject to the approval of 
the court, all of which more fully appears by reference to a 
certified copy of the said petition and the proceedings had 
thereon, including said order which is hereto attached, 
whereby it appears that throughout the whole proceedings 
the cestui que trust, whose trustees are sought to be removed, 
is described as the “ St. Johns Colony,” whereas the said 
George A. Sofield, Charles St. Charles and Thomas Hind 
hold the said property, including Saratoga, as Trustees of 
“The St. Johns Co-operative Colony,” as appears by their deed 
from James M. Baker ; and it further appears that said or~ 
der was made on the same day of the filing of said petition 
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upon the ex-parte application of said petitioners without ref. 
erence to a master as prayed, and without any service upon 
or legal notice whatever to the said George A. Sofield, 
Charles St. Charles and Thomas Hind, or either of them, 
and without bringing them in any manner before the court. 

These defendants are advised and so claim and represent 
that the said George A. Sofield, Charles St. Charles and 
Thomas Hind, Trustees of the St. Johns Co-operative Col- 
ony, could not be and were not divested of their title to the 
said trust property held by them, including said Saratoga, 
and that the said Washington Pullis, James McConkey and 
Thomas Kelly, under whom complainants claim to hold, 
acquired no title whatever to said property by virtue of 
said proceedings, and that they had no title to said prop- 
erty known as Saratoga, and were not in possession of the 
same at the time of their pretended conveyance of the same 
to Robert G. Alsop and others. Wherefore such pretended 
deed is void. 

Defendants admit that the property known as Saratoga 
is advertised for sale by defendant, Thomas Shalley, Sheriff 
of Putnam county, under and by virtue of two certain exe- 
cutions issued out of the Circuit Court for Putnam county, 
the one in favor of George R. Fairbanks, and the other in 
favor of James M. Baker, trustee, and that said notice of 
sale appended to said bill of complaint is correct, but they 
deny that said executions are against the St. Johns Co-oper- 
ative Colony as alleged in said bill, and they aver that said 
executions are each against said George A. Sofield, Charles 
St. Charles and Thomas Hind, Trustees of said St. Johns 
Co-operative Colony, as appears by copies of said executions 
attached. 

Defendants further say that upon the conveyance by 
the defendant, James M. Baker, trustee of the said 
land, including Saratoga as aforesaid, the said Sofield, 
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St. Charles and Hind, trustees, upon the same date 
executed to said James M. Baker, trustee, a mortgage 
of said property to secure the balance of the purchase- 
money of the same. And on the same date said 
George A. Sofield, Charles St. Charles and Thomas Hind, 
Trustees for the St. Johns Co-operative Colony, executed to 
said George R. Fairbanks a mortgage of certain property 
adjoining that conveyed by the said James M. Baker, trus- 
tee, to secure part of purchase-money for the same, as ap- 
pears by certified copy of said mortgages hereto attached. 

It is true as stated by the said bill that James M. Baker, 
trustee, executed a release of said premises known as Sara- 
toga from the lien of his said mortgage at the time therein 
mentioned. 

Defendants further say that the said Sofield, St. Charles 
and Hind, trustees as aforesaid, failed to pay said mort- 
gages, whereupon suits for foreclosure of the same were 
respectively instituted in the Circuit Court, and decrees 
of foreclosure were respectively rendered in said cause on 
the 15th day of April, A. D. one thousand eight hundred 
and eighty-one, certified copies of which are hereto attached 
as a part of this answer; which decrees, as appears by ref- 
ence thereto, after directing the payment by the defendants 
to the complainants, respectively, of the sums respectively 
found due, ordered Thomas Shalley, as special master of 
said court, to sell the property covered by mortgages re- 
spectively ; and further ordered that if the proceeds of such 
sale should be insufficient to pay the moneys awarded to 
the complainants by said decrees that execution may issue 
against the said George A. Sofield, Charles St. Charles and 
Thomas Hind, as trustees as aforesaid, for the balance re- 
maining due, to be levied upon and collected out of any 
property by them held for the said St. Johns Co-operative 
Colony, and not otherwise. 
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Defendants further answering deny that they obtained 
decrees in foreclosure proceedings against the property of 
the Trustees of the St. Johns Colony, but that the decrees 
obtained by them were, as above stated, against the said 
George A. Sofield, Charles St. Charles and Thomas Hind, 
Trustees of the St. Johns Co-operative Colony. 

Defendants say it is true that the respective mortgaged 
premises were sold under the said respective decrees, which 
sales were made by said Thomas Shalley, special master ; 
and that said property known as Saratoga having been re- 
leased from the mortgage held by the defendant, James M. 
Baker, was not included in the foreclosure sales. 

And defendants further answering aver that the proceeds 
of the said mortgaged premises, which were sold under the 
decree in favor of said James M. Baker, trustee, was not 
sufficient to satisfy said decree, there being a balance re- 
maining due thereon of the sum of one thousand one hun- 
dred and eighty, fifty-five one-hundredths dollars, as appears 
by the report of said Thomas Shalley, master, of which a 
copy is attached ; and that the proceeds of the sale of the 
said mortgaged premises, which were sold under the said 
decree in favor of said George R. Fairbanks, was not sufli- 
cient to satisfy said decree, there being a balance remain- 
ing due thereon, over and above the proceeds of such sale, 
of two hundred and twelve, thirty one-hundredths dollars, 
as appears by the report of said Thomas Shalley, master, a 
certified copy of which is attached. 

Defendants further say that the said reports of Thomas 
Shalley, master, were confirmed by this honorable court on 
the 17th day of November, A. D. 1881, and that in the 
order making such confirmation the said court further or- 
dered that executions should issue for the balance due, re- 
spectively, as reported, but that the language used in such 
order was not as stated by the complainants in the said 
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pill, but in the case of James M. Baker, trustee, was as 
follows: ‘ It is further ordered that execution in favor of 
the said James M. Baker, trustee, do issue against the said 
George A. Sofield, Charles St. Charles and Thomas Hind, 
defendants, as trustees, for the sum of one thousand one 
hundred and eighty, fifty-five one-hundredths dollars, the 
same being the balance found to be due the complainants 
over and above the proceeds of the sale of the mortgaged 
property, with interest from July 4th, 1881, the said exe- 
cution to be levied upon and collected out of any trust 
property held by said defendants for the said St. Johns Co- 
operative Colony, and not otherwise.” In the order made in 
the case of Fairbanks similar language was used, substitu- 
ting the words George R. Fairbanks for James M. Baker 
trustee, and the amount, two hundred and twelve, thirty 
one-hundredths dollars for the balance mentioned in the 
Baker order. Defendants further answering say that exe- 
cutions were issued in the said causes, respectively, on the 
26th day of November, 1881, for the respective balances 
due as aforesaid, being the same already referred to, of 
which copies are hereto attached as exhibits ; that under 
such executions the defendant, Thomas Shalley, Sheriff, as 
aforesaid, levied upon said lands known as Saratoga, and 
more particularly described in said notice of sale, and ad- 
vertised the same for sale on the first Monday of May, 1882, 
as he had a right to do, as these defendants are advised, the 
titles to said lands being, as before stated, in the said George 
A. Sofield, Charles St. Charles and Thomas Hind, Trustees 
of the St. Johns Co-operative Colony, of which title they 
have never been divested by deed from them or otherwise. 
And defendants further answering deny, upon informa- 
tion and belief, that said complainants purchased said prop- 
erty known as Saratoga in good faith, or that they paid 
any consideration whatseever for the same ;.and defendants 
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uver that whatever pretended deeds complainants hold to 
said lands, the same were taken with notice of the pen- 
dency of the said suits and decrees of foreclosure of the 
said Baker and Fairbanks and the judgments therein against 
the Trustees of the St. Johns Co-operative Colony for any 
balance found due after sale of the property, subject to the 
mortgages respectively ; and that whatever pretended deeds 
they hold were not placed on record in said county of Put- 
nam until after said foreclosure sales, and after the reports 
of the master stating the respective amounts due, had been 
filed. 

And these defendants aver, upon information and belief, 
that whatever pretended deeds the said complainants hold 
to said property were executed by a fraudulent combination 
between complainants and James McConkey and Thomas 
Kelly, who, with the complainant, Washington Pullis, style 
themselves Trustees of the St. Johns Colony, to defraud 
the defendants, James M. Baker, trustee, and George R. 
Fairbanks, of their lien on the land known as Saratoga for 
the balance due on the respective decrees. 

And defendants further answering deny that it is true, 
as stated by complainants in their said bill, that the re 
spective liens of said James M. Baker, trustee, and George 
R. Fairbanks, for their respective balances, did not accrue 
until the confirmation of the said sales by said order of the 
court. But the defendants are advised, and so claim, that 
their respective liens accrued on Saratoga when the said 
final decrees were rendered, to-wit: on the 15th day of 
April, A. D. 1881. 

And these defendants further answering deny that said 
proposed sale by Thomas Shalley will be a cloud upon the 
title of complainants to Saratoga, as the complainants have 
no title whatever to said property, as has been fully shown 
by these defendants. 
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And these defendants submit to this honorable court that 
all and every of the matters in said complainants’ bill men- 
tioned and complained of are matters which may be tried 
and determined at law, and with respect to which the said 
complainants are not entitled to any relief from a court of 
equity, and these defendants hope that they shall have the 
same benefit of this defence as if they had demurred to the 
complainants’ bill. 

Defendants make usual denial of all and all manner of 
unlawful combination and confederacy, wherewith they are 
by the said bill charged, without this, &c., and pray to be 
dismissed with their costs. 

On April 12, 1882, the cause was heard on “the bill 
filed in aforesaid cause, and the respective exhibits 
thereto, and the answer thereto and its respective ex- 
hibits,” and it was ordered “that the prayer of the 
complainants be granted, and that Thomas Shalley, 
Esq., Sheriff of Putnam county, George R. Fairbanks 
and Hon. James M. Baker, trustee, their deputies, 
solicitors, attorneys or agents, be restrained and enjoined 
from selling or proceeding to sell the property known as 
Saratoga, and levied upon by virtue of two certain execu- 
tions respectively in favor of George R. Fairbanks and 
James M. Baker, trustee, against the “St. Johns Co-oper- 
ative Colony, issued the 26th day of November, A. D. 1881, 
and that the said Thomas Shalley, George R. Fairbanks 
and Hon. James M. Baker, trustee, their solicitors, agents 
or attorneys, be and are hereby enjoined until the further 
order of this court from interfering, levying upon, selling 
or advertising for saie the property,” &c. 


The other facts are stated in the opinion. 
Fleming ¢ Daniel for Appellants. 


J.C. Marey g Son for Appellees. 
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Tue CuteF-Justice delivered the opinion of the court: 


There is no question between counsel that the complain- 
ants must, to maintain this suit, have at least a legal title 
to the property in question. 

The complainants assert such title and the defendants 
deny it. 

Complainants allege that their title is derived from the 
“ Trustees of the St. Johns Colony ” by agreement dated 
May 3, 1881, and a deed by the trustees dated May 18, 
1881, conveying the lands to Robert G. Alsop, Charles E£. 
Griffith, George Watt, William H. Alvord and John G. 
Fleischman, a conveyance by said Alsop and others to 
“The Florida Colonization Company,” a New York Corpo- 
ration, and by a conveyance from this corporation to com- 
plainants. 

Defendants show by their answer and exhibits that James 
M. Baker, trustee, conveyed the property by deed Novem- 
ber 20, 1877, to “ George A. Sofield, Charles St. Charles 
and Thomas Hind, Trustees of the St. Johns Co-operative Col- 
ony of the county of Putnam and State of Florida,” and 
their heirs, successors and assigns forever. It does not ap- 
pear that Sofield, St. Charles and Hind, either in their own 
right or as Trustees of the St. Johns Co-operative Colony, 
have parted with their title by any conveyance made by 
them. 

It appears by an exhibit annexed to the answer that on 
the 18th February, 1881, a proceeding was had before the 
Judge of the Fifth Circuit “in the matter of the petition 
of stockholders and owners of the St. Johns Colony for the 
removal of trustees and the appointment of new trustees to 
act in their stead and place.” The petition alleges that 
they purchased a large tract of land in Putnam county 
known as the Hernandez Grant, and another tract from 
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George Fairbanks, and selected George Sofield, Charles St. 
Charles and Thomas Hind trustees for the said St. Johns 
Colony, and had the said lands conveyed to them for the use 
of the St. Johns Colony, petitioners being the said St. Johns 
Colony ; that the trustees had utterly neglected to act as 
such trustees for the interests of the owners, to their great 
detriment. One of these trustees resides in Brazil, one in 
New Jersey and one in Florida. They prayed that the 
deed making them such trustees be vacated and new trus- 
tees be appointed in their stead. The Judge on the same 
day made an order that Sofield, St. Charles and Hind be 
removed from their position as trustees of the “St. Johns 
Colony,” and that their power as trustees be vacated. It 
was further ordered that Washington Pullis, James Mc- 
Conkey and Thomas Kelly be appointed trustees in the 
place of those removed. This order was filed in the clerk’s 
office in Putnam county, February 23, 1881. 

Whether the St. Johns Colony was a corporation, or a 
joint stock association unincorporated, does not appear by 
any allegation in the pleadings. In one of the exhibits an- 
nexed to the answer, to-wit: a deed “between Washing- 
ton Pullis, James McConkey and Thomas Kelly as Trus- 
tees of the said The St. Johns Colony of the first part 
and Robert G. Alsop” and others named, conveying the 
lands mentioned, the St. Johns Colony is described as “a 
corporation duly created by and under the laws of the State 
of Florida.” 

Nowhere in the bill or answer does it appear that “ The 
St. Johns Co-operative Colony” and the “St. Johns Col- 
ony” are identical, or whether either of them is a corpora- 
tion. They appear, so far as the pleadings show, to be two 
associations existing under different names. 

We do not think it necessary to decide whether the pro- 
ceedings for the removal of the “ Trustees of the St. Johns 
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Colony” and the appointment of the new Trustees were 
effective in respect to the question of the method of pro- 
ceeding or the jurisdiction of the court over the persons of 
the Trustees sought to be removed. If they were legally 
removed as Trustees of the “ St. Johns Colony,” it does not 
necessarily follow that the “ Trustees of the St. Johns Co- 
operative Colony ” were displaced. 


@® = There is no dispute that the title was formerly vested in 





James M. Baker, trustee, and that he conveyed to Sofield, 
St. Charles and Hind, trustees of the St. Johns Co-operative 
Colony. No conveyance by them appears here. The 
sheriff, Shalley, by virtue of executions issued upon de- 
crees for a balance due after foreclosure of mortgages and 
sale of mortgaged property, in suits wherein Baker, trus- 
tee, and Fairbanks, were severally complainants, and 
Sofield, St. Charles and Hind as “ trustees of the St. Johns 
Co-operative Colony,” were defendants, and by direction of 
the court by its decree, levied upon these lands as trust 
property held by Sofield, St. Charles and Hind, for the 
St. Johns Co-operative Colony, and so far as we can ascer- 
tain by the record here the lands are still held by them in 
trust for the latter, and liable to levy and sale for any of 
its debts duly established by judgment or decree. 

The defendants insist that the matters alleged in the bill 
ot complaint do not show that complainants are entitled to 
invoke the aid of a court of equity to remove or prevent a 
cloud upon their title, because they have ample remedy in 
a court of law, and defendants “ claim the same benefit as 
though they had demurred to the bill.” 

The question as to the jurisdiction of a court of equity 
to prevent or removeacloud upon the title of complainants 
depends upon whether, on a sale made by virtue of an exe 
cution against a third person, such sale would give the pur- 
chaser an apparent title as against the complainants, which 
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they would have to defeat by evidence in defence in an 
action against them. The rule on this subject is stated in 
Davidson vs. Seegar, 15 Fla., 671,679; Barnes and Wife 
vs. Mayo, Admr., decided by this court at this term ; Pix- 
ley vs. Huggins, 15 Cal., 127; Rea vs. Longstreet, 54 Ala., 
291; Robinson vs. Joplin, Ib., 70; 1 Story’s Eq. Jur., $700, 
11th Ed., Note A. 

The bill in this case fails to show that the St. Johns Co- 
operative Colony, or the Trustees thereof, ever had any title 
or interest in the lands levied on by the sheriff under the 
execution against such Trustees; and if the St. Johns Co- 
operative Colony, or its Trustees, never had any interest, 
such levy and sale would not carry an apparent title to a 
purchaser. Such purchaser, therefore, could not recover in 
an action of ejectment upon his own showing, and the de- 
fendant would not be put to proof to defeat it. In other 
words, a sale under an execution against A would not create 
a cloud upon the title of land belonging to B, unless B at 
some time had a title. 

The bill failing to show that the St. Johns Co-operative 
Colony, or its Trustees, ever had any interest in the land, 
asale under the executions in favor of Baker and Fairbanks 
would not create such a cloud upon the title of the com- 
plainants as to warrant the interference of a court of equity. 
The demurrer of the defendants must be sustained. 

The decree of the Circuit Court allowing an injunction 
is reversed and set aside, and the bill will be dismissed by 
the court below unless the complainants amend as they may 
be advised within such time as may be fixed by that court. 
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STATE EX REL. LANIER ET. ALS., PLAINTIFFS, Vs. PADGETt 


2 





ET ALS., County CoMMISSIONERS OF SuMTER County, Re- 
SPONDENTS. 


. The act of the Legislature, approved August 3, 1868, Chapter 1688, 


locating the county site of Sumter county at Leesburg, is a valid 
act. It is not inhibited by the 17th Section of Article IV of the 
Constitution, nor does the 18th Section of that Article prohibit 
the Legislature from determining whether a general law can be 
made applicable in the location of a county site. Such legisla- 
tive determination is final, except in the cases specially enumerated 
in Section 17. 


. An order made in a suit in equity directing the removal of county 


offices and records to a place designated therein as the county 
site, is not a bar to a proceeding by mandamus to determine the 
legal location of such county site. 


. A return to an alternative writ of mandamus may be amended to 


supply material facts inadvertently omitted to be stated in the 
return. 


. The act, approved February 2, 1869, (Ch. 1700,) repealing the fourth, 


fifth, sixth and seventh sections of an act to provide for the pub- 
lication of the laws and of official and legal advertisements, ap- 
proved July 31, 1868, and reviving laws in force prior to the pas- 
sage of the last named act, is constitutional. 


. At the time of ordering and holding an election in Sumter county in 


1869 to choose a county site, there was no law in force requiring 
publication of notice of the election in a newspaper. Notice 
given by posting written notices of the time and purposes of the 
election in various public places in the county, so that the voters 
could have an opportunity to know thereof, is deemed sufficient 
public notice. 


. Anorder made at chambers, upon bill in equity, requiring the county 


officers to remove the records of the county from Sumterville to 
Leesburg, in Sumter county, mentioning Leesburg as the county 
site, no notice of application for such order or opportunity to be 
heard in the matter having been given to the parties affected, is 
not a final determination of rights, and does not adjudicate upon 
the proper location of the county site. 
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7. The act of January 28, 1869, (Chap. 1695,) providing that the county 
site of a county may be located by a vote of a majority of legal 
voters voting upon the question, is a valid act, not in conflict 
with Section 16, Article XVI, of the Constitution. The latter 
provision applies to elections for choosing officers, and does not 
include ‘‘elections *’ held to ascertain the wishes of the people 
in locating county seats. — 


This is a proceeding by mandamus upon the relation of 
Thomas C. Lanier and others against the County Commis- 
sioners of Sumter county to compel them to replace and re- 
establish the public records and public county offices of the 
county at the town of Leesburg as the county site of the 
county, from which they have been removed to Sumterville 
as the county site. 

Lanier and others, the relators, allege that they are resi- 
dents and citizens of the county of Sumter, in the State of 
Florida, and that said petitioners, John C. Love, L. B. Lee 
and F, C. Childs are residents of and own large and valuable 
lots of land immediately in the town of Leesburg in said 
Sumter county, and that all of said petitioners reside and 
are the owners of large and valuable tracts of land quite 
near and in the immediate vicinity of said town of Lees- 
burg, upon which property in said county of Sumter said 
petitioners have heretofore paid, and are in future liable to 
pay large and valuable tax assessments for the general 
purposes of said county government, and that as such 
citizens, resident property owners and tax-payers of 
said Sumter county, they are deeply interested in the 
location of and in the authoritative establishment of the 
county site of said county ; that the town of Leesburg has 
been for thirteen years past the legally established county 
site of said Sumter county, State of Florida, de jure et de 

facto during all that time, being generally, publicly and offi- 
cially so recognized and acknowledged during all that time, 
being the place where have been held the various terms of 
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the Circuit Courts holden in and for said Sumter county, 
and where all of the public offices with their appurtenant 
public records have been kept belonging to the public 
affairs of said county, and that said town of Leesburg is 
now the lawful county site of said Sumter county, Florida; 
that the Board of County Commissioners in recognition of 
the fact that the said town of Leesburg was the legally es- 
tablished and authoritatively recognized county site of said 
Sumter county ordered an election to be held in said county 
of Sumter on the tenth day of October, A. D. 1881, for the 
purpose of having it decided by the voters of said county 
whether or not the said county site should be located at 
any other point in said county than at said town of Lees- 
burg; that after said election had been held relators filed 
their bill in chancery in the Circuit Court of Sumter 
county against the said County Comissioners, in which was 
set forth and alleged at length divers and various informali- 
ties, irregularities and illegalities, not only in the orders 
providing for the holding of said election, but in the man- 
ner and form and conduct of said election itself, and said 
petitioners prayed amongst other things in their said bill 
in substance that said election might be decreed and ad- 
judged to be null, illegal aad inoperative and void, and that 
the County Commissioners might be restrained and enjoined 
trom removing the public records and public county offices 
from Leesburg as the county site, or from doing any other 
act in recognition of, or in pursuance of, or under color of 
authority derived from the result of said illegal election, 
and that said bill of complaint was exhibited and presented 
to the Judge presiding over said Circuit Court of Sumter 
county upon an application for the order of injunction 
therein prayed, and that the said Judge at Chambers ren- 
dered an order in said cause refusing to grant this injunc- 
. tion as prayed for in said bill of complaint of said petition- 
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ers herein as complainants therein. From the order thus 
refusing the injunction complainants entered their appeal 
to this the Supreme Court of the State of Florida, and that 
said cause was heard and determined by this the Supreme 
Court of Florida at the January Term, A. D. 1882, when a 
decision was rendered and pronounced therein by this 
honorable court whereby the said election in said Sumter 
county was finally held and adjudged in substance to be 
wholly illegal, inoperative and of no effect. That after 
said petitioners had entered and taken their appeal in said 
cause to this honorable court, and during the pendency of 
said appeal in said cause before this the Supreme Court of 
Florida, and before the rendition of said decision in said 
cause by this court, to-wit: on or about the 15th day of 
October, A. D. 1881, the said respondents herein, acting in 
their official capacity, ordered, had and procured all of the 
public records and all of the public county offices removed, 
and did have the same taken and removed from the said town 
of Leesburg to the village or place called Sumterville, where 
the said Board of County Commissioners have kept the said 
public records and said public county offices ever since, and 
still have and keep the same, requiring and obliging all acts 
and proceedings necessary and proper to be done and insti- 
tuted at the county site of any and all counties to be done 
and instituted at said village of Sumterville; that the said 
transfer and removal of public records, &c., was ordered and 
procured to be done by the said County Commissioners 
solely by reason of and under color of authority derived 
from the result of said illegal and void election held on the 
10th day of October, A. D. 1881, and is a great public 
hardship and wrong to said petitioners and to all other 
citizens of said county. 

There was a return by respondents, and relators demurred 
thereto. 
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Chapter 1668, “An act to locate the county site of 
Sumter county and for other purposes,” approved Av- 
gust 3, 1868, provides that from and after its passage 
the county site “shall be permanently located at the 
town or village of Leesburg,” and makes it the duty 
of the officers of the county, who are required by law 
to have their offices at the court-house, to remove al] 
records and everything appertaining to their offices to said 
county site; and it requires that all courts required to be 
holden at the county site “shall be held at said town of 
Leesburg, the county site created by this act.” The County 
Judge and County Commissioners, who are directed to lay 
out in town lots the tract of land on which the county site is 
located by the first section of the act, to-wit: W 4 of NE 
3, of Sec. 26, T. 19, R. 8., 24 E, (and in the event they 
cannot procure it they are to select the next most eligible 
spot of ground near Leesburg,) are authorized to make 
arrangements for county offices, for holding courts and for 
erection of suitable public buildings, and to proceed to sell 
“the county property at Sumterville for the uses aforesaid.” 

Chapter 1695, Laws of Florida, approved January 28, 
1869, provides that the registered voters of any county wish- 
ing to change the location of their county site shall present 
to the Board of County Commissioners a petition, signed 
by one-fourth of the registered voters, praying a change of 
location of such county site. The Commissioners, on re- 
ceiving such petition, are to order an election at the several 
precincts for the location of such county site, giving at least 
thirty days’ notice. Sections 3 and 4 direct how the 
election shall be conducted and returns made and canvassed, 
and declare that “the place receiving a majority of the 
number of registered votes shall be the county site of said 
county for ten years,” and makes it the duty of the Com- 
missioners to have certain public buildings erected and pro- 
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vide suitable offices for all county officers as are required to 
keep their offices at the county site. 
The other facts are sufficiently stated in the opinion. 


Taylor & Sanchez and J. H. Goss for Relators. 
Cockrell & Walker and Hocker & Mabry for Respondents. 


Tue Cuter-Justice delivered the opinion of the court: 


There are but two questions legitimately arising upon 
the pleadings and the facts therein stated. The first is 
whether the act of the Legislature, approved August 3, 
1868, Chap. 1668, locating the county site of Sumter county 
at Leesburg, is constitutional ; and the other is whether 
the elections alleged in the return of the respondents to 
have been held since the passage of that act, under the gen- 
eral law providing for the location of county sites, were 
held and conducted in accordance with law so as to eftect 
a change of the location of the county site of Sumter 
county. 

We consider first the question of the constitutionality of 
the act of 1868. 

Section 17, Article IV, of the Constitution of 1868, pro- 
vides that “ the Legislature shall not pass special or loca] 
laws in any of the following enumerated cases, that is to 
say, * * * regulating county, township and municipal 
business,” &c. 

Section 18 reads: “In all cases enumerated in the pre- 
ceding section, and in all other cases where a general law 
can be made applicable, all laws shall be general and of 
uniform operation throughout the State.” 

The Constitution of Indiana, from which these sections 
were substantially copied, was adopted in 1851. 

The Constitution of Nevada, adopted in 1864, contains 
the same provisions. Similar provisions are found in the 
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Constitutions of Missouri, Iowa, Kansas and some others 
of the Western States. 

We proceed to examine some of the cases in several 
States where the precise question has been repeatedly con- 
sidered and adjudicated. Decisions of the courts of States 
from which constitutional provisions and statutes are cop- 
ied, are entitled to great weight as authorities in construing 
them. 

In the case of Thomas vs. The Board of Commissioners 
of Clay County, 5 Ind., 4, it was held that an act of the 
Legislature of that State “ to authorize the re-location of 
the seat of justice of the county of Clay was in conflict 
with Sections 22 and 23 of Article 4 of the Constitution 
of Indiana.” (These sections correspond with Sections 17 
and 18 of Article 4 of the Constitution of Florida.) After 
brief argument the court puts the whole matter in the form 
of question and answer as follows: “ Can a general law be 
applied to the case under discussion? We must answer in 
the affirmative, and therefore decide the act in question to 
be unconstitutional and void.” The court say: “ Assum- 
ing that the removal of county seats is not within the re- 
strictive provisions of the 22d section, then the inquiry 
results, Can such a case be made the subject of a general 
law? * * * Let any one at all acquainted with the forms 
of legislation attempt to draw up a general law on the sub- 
ject, and he will soon find that the thing can certainly be 
done. It is, however, insisted that the Legislature have 
decided a general law to be inapplicable to the case under 
consideration ; that from this decision there is no appeal, 
and that, therefore, it is not competent for this court to de- 
cide upon the validity of the law in question. If that posi- 
tion be correct, the 28d section has no vitality ; nor is there 
any reason why it should have a place in the Constitution. 
It would impose no restriction upon the action of the Leg- 
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jslature, nor confer any power which that body would not 
in the absence of such a provision.” 

The Supreme Court of Iowa, in cases presenting the same 
or similar questions, has followed or approved the decision 
of the Indiana case referred to. Town of McGregor vs. 
Baylies, 19 Iowa, 43. 

But subsequently the Supreme Court of Indiana had the 
question before it in the case of Gentile vs. The State, 29 
Ind., 409, and referring to the Clay county seat case, (5 
Ind.) it says that the correctness of the ruling in that case 
may be seriously doubted. “The reasoning upon which 
it is based is regarded as unsound, and does not, therefore, 
support the conclusion reached. * * The object of the 
provision was not to confer any power on the Legislature, 
but to restrain that body in the exercise of an inherent 
power of sovereignty, which, in the absence of such a re- 
striction, it would possess. But the restriction is not spe- 
cific as to the particular cases to which it applies, and 
hence it requires the exercise of legislative judgment in de- 
termining the question of its application in each case as it 
may arise. * * * I[t is, therefore, an error to say that 
the restriction is of no validity unless the correctness of the 
legislative judgment is subject to revision by the courts. 
* * But that provision does not involve any question of 
the power of the Legislature to enact a law on any partic- 
ular subject. It involves the question of fact whether the 
subject of the act is such that a general law could be made 
applicable. Itis a question which, as said before, the Leg- 
islature must of necessity determine ; and it may be perti- 
nently asked what possible benefit could arise from the 
power of the courts to call in question the correctness of 
such legislative decisions? We are far from claiming that 
the Legislature is omnipotent, but on the other hand we 
are not sure that the superior wisdom of the courts would, 
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in such cases, enable them to judge more accurately than the 
Legislature. The question is one which from its very na- 
ture peculiarly addresses itself to the legislative judgment, 
and if a local law be enacted the reasons upon which the 
Legislature adjudged that a general law could not be made 
applicable however satisfactory they may appear to the 
members of that body, may not appear on the face of the 
law, and the courts are left in ignorance of them, and if 
permitted to review the legislative decision must act upon 
such reasons and facts as may suggest themselves to the 
mind ; and thus the Legislature and courts would be liable 
to be brought into frequent conflict, to no beneficial pur- 
pose. The decision in the case referred to (5 Ind.) is in con- 
flict with other adjudications on a kindred subject which 
seems to involve the same principle.” The court refers to 
Carpenter vs. Montgomery, 7 Blackf., 415, where it was 
held by the same court that the Legislature must necessa- 
rily be the judge of the existence of the emergency where 
the Constitution declaring that no act of the Legislature 
should be in force until published in print, “ except in cases 
of emergency,” and though an act was passed declaring in 
terms that it should be in force from its passage, without 
expressly declaring the emergency. The courts could not 
determine that the emergency did not exist against the im- 
plied opinion of the Legislature that it did exist. Both 
involve the same principle in requiring the exercise of leg- 
islative judgment. 

The Supreme Court of Illinois would not look into the 
constitutionality of certain acts of a local character because 
of the long continued practice of the Legislature, and the 
wide ruin it would produce todeclare them void. Johnson 
vs. Joliet & Chi. R. R. Co., 23 Il., 207. 

In Missouri the Supreme Court decided that an act cre 
ating a Probate Court for Boone county was not obnoxious 
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to the Constitution containing a section corresponding to 
Section 18, Article IV., of the Constitution of Florida. 
The State of Missouri vs. County Court of Boone County, 
50 Mo., 317. That court uses this language: “Either 
class of enactments might be supplied by general laws, but 
the special laws are deemed much better, and therefore are 
considered necessary. Who is to decide when such neces- 
sity arises? * * Buta special law isscarcely absolutely 
necessary in any case, as in almost every case the particular 
end in view might be attained by a general law. The Su- 
preme Court of Indiana, in Thomas vs. B’d Com., 5 Ind., 
4, stood upon the superlative degree and required the strict- 
est construction of a similar clause in the Constitution of 
that State, and said that in no case could a special law be 
resorted to where a general law would cover the case. I 
cannot see the force of the reasoning of the Indiana court 
in that case, and indeed the authority of the case is very 
much shaken, if not entirely set aside, in a subsequent case 
where an act creating a new Judicial Circuit was upheld. 
7 Ind., 328. * * In speaking of the law creating the 
Judicial Circuit the court said: This does not seem to us 
to be such a case, and even if we doubted we should be 
bound to throw the benefit of our doubt in favor of the con- 
stitutionality of the law. If the court had been governed 
by the reasoning in the fifth volume this law would have 
been set aside as unconstitutional, because there is no doubt 
the new Circuit could have been provided for by framing a 
general law. * * But who is to decide when a general 
or a special law will answer the best purpose? It strikes 
me that this rule, in reference to general or special laws, is 
laid down as a guide for the Legislature, and the Legisla- 
ture is to judge of the necessity of the particular case. 
The Legislature is quite as able to do this as the courts. 
The Legislature must, in the first instance, exercise their 
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discretion as to the necessity of a special instead of a gene. 
ral act. How can the courts control that discretion? If, 
discretion be conceded at all, in my judgment, the courts 
have no right to control it. It is agreed that there is no 
discretion in regard to the passage of certain enumerated 
laws. They are inhibited by the letter of the Constitution, 
When the Legislature undertakes to pass these inhibited 
laws it is the plain duty of the courts to declare them un- 
constitutional. But here we are asked to pronounce upon 
the necessity of a law, and whether it can be better sup. . 
plied by a general law than a special act. This is the ex- 
ercise of the court to control the discretion of the Legisla- 
ture. I am not satisfied that this can be done.” 

The Supreme Court of Kansas in State of Kansas vs. 
Hitchcock, 1 Kansas, 178, 184, arose from the passage of an 
act to provide for the location of a county seat, and the court 
say: “ We understand this section of the Constitution as 
leaving a discretion to the Legislature, for it would be difii- 
cult to imagine a legislative purpose which could not be 
accomplished under a general law. If it be possible, as we 
think it is, to frame a general law under which the purpose 
of any special law could be accomplished, then that pro- 
vision of the Constitution, if liberally construed, would 
absolutely prohibit all special legislation. Such is not its 
purpose. It recognizes the necessity of some special legis- 
lation, and seeks only to limit, not prohibit it. * * * 
The Legislature must necessarily determine whether their 
purpose can or cannot be expediently accomplished by a 
general law. Their discretion and sense of duty are the 
chief, if not the only, securities of the public for an intel- 
ligent compliance with that provision of the Constitution. 
Whether we could, in any conceivable case presenting a 
flagrant abuse of that discretion, hold a private law invalid 
as contrary to that provision of the Constitution, we need 
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not here decide; but we would certainly not hold such a 
law invalid merely because it would, in our our opinion, 
have been possible to frame a general law under which the 
same purpose could have been accomplished.” 

In the case of Hess vs. Pegg, 7 Nev., 28, the court say: 
“There being nothing before this court except the statute, 
unless it manifestly appear that a general law could have 
been made applicable, the one &nder discussion must stand. 
To be applicable the law must meet the just purpose of 
legislation, and be calculated to as well subserve as any 
other the interests of the people of the State, or the par- 
ticular class or portion to be affected. Clarke vs. Irwin, 5 
Nev., 111. Respondent claims that such is this case ; and 
not only so as an abstract proposition, but that this Legis- 
lature has manifested the fact by passing such a general 
law. The inference is the other way. The general re- 
ferred to is operative only under certain conditions. Did 
these conditions exist in this case? There is nothing be- 
fore this court to show whether they did or did not. Per- 
haps imperative reasons of public policy, or the good of 
the people of Washoe county, demanded the act of 1871. 
* * * That special or local legislation is to be avoided, so 
far as practicable, is undoubtedly the teaching of the Con- 
stitution; thus far and no farther it goes. Hardly any 
subject can be conceived more purely local than the fixing 
a county seat, and if in any case local legislation is preper, 
that is the one. The Legislature has full and complete 
control of the entire subject of counties and county seats, 
save where prohibited or limited by constitutional provis- 
ions. * * * For this court to oppose its judgment to 
that of the Legislature, excepting in a case admitting of 
no reasonable doubt, would not only be contrary to all well 
considered precedent, but would be an usurpation of legis- 
lative functions.” 

34 
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In the case of Evans vs. Job, 8 Nev., 322, 340, the court 
say: “The fact that the subject of the removal of county 
seats is general is admitted by respondents, and we do 
not understand them as denying the proposition that in 
some of the counties the general law might be applica- 
ble. The real question is whether, at the time of the pas- 
sage of the law under consideration, it was applicable to 
the removal of the county seat of Humboldt county. * * * 
Neither does the fact that a general law has been passed 
prove that it was applicable. Undoubtedly the presump- 
tion existed when the general law was passed that it was 
and would be applicable to every county in the State, but 
that presumption is met and overcome by the passage of 
the law under consideration, declaring, as in effect it cer- 
tainly does, that the general law is not applicable to this 
particular county.” 

Harris, in delivering the opinion of the Court of Appeals 
in New York, says: “A legislative act is not to be declared 
void upon a mere conflict of interpretation between the 
legislative and judicial power. Before proceeding to annul 
by judicial sentence what has been enacted by the law- 
making power, it should clearly appear that the act cannot 
be supported by any reasonable intendment or allowable 
presumption.” People vs. Supervisors of Orange, 17 N. 
Y., 241. 

“The people in traming the Constitution committed to 
the Legislature the whole law-making power of the State, 
which they did not, expressly or impliedly, withhold. Plen- 
ary power in the Legislature for all purposes of civil gov- 
ernment is the rule. A prohibition to exercise a particular 
power is the exception. In inquiring, therefore, whether a 
given statute is constitutional it is for those who question 
its validity to show that it is forbidden.” People vs. Draper, 
15 N. Y.,543; Bank of Chenango vs. Brown, 26 N. Y., 469. 
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No rule of construction is better settled in this country, 
both upon principle and authority, than that the acts of a 
State Legislature are to be presumed constitutional until 
the contrary is shown. Sears vs. Cottrell, 5 Mich., 259. 

“Tt is but a decent respect due to the wisdom, the integ- 
rity and the patriotism of the legislative body by which 
any law is passed to presume in favor of its validity.” Og- 
den vs. Saunders, 12 Wheat., 270; Copley’s Const. Lim., 
183. 

It might be superfluous to attempt to add anything by 
way of argument to the reasoning of the several decisions 
from which we have so liberally quoted, and we are not in- 
clined to do so at the present time. 

Our judgment is that the act of 1868, Chapter 1668, 
locating the county site at Leesburg, was within the consti- 
tutional power of the Legislature; that the location of 
county sites is not a regulation of “county, township or 
municipal business ” within the meaning of the Constitu- 
tion, and that the Legislature may locate a county site by 
a specia! or a general law. 

The return of the respondents avers that on the sixth day 
of June, 1881, there were presented to the County Commis- 
sioners of Sumter county “ petitions signed by one-third of 
the registered voters of said county requesting them to or- 
der an election for the purpose of locating or legally locat- 
ing the county seat of Sumter county, and that said Board 
thereupon ordered an election to be held, thirty days’ notice 
prior thereto having been given by publication in a news- 
paper in said county, on the tenth day of October, 1881; 
that such election was duly held, a large vote polled and 
the canvass thereof made by the County Commissioners on 
the 15th day of October, 1881, and the town of Sumterville 
was declared elected as the county seat by virtue of said elec- 
tion.” 
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The matter of this election and its legal effect was before 
this court at the last term in the suit of Lanier et a/., Appel- 
lants, against E. M. Padgett, et al., County Commissioners, 
&c., (18 Fla., 842,) and it was there held that under the act 
of 1872, Chapter 1890, being a general act to allow the vot- 
ers of the several counties to locate their county sites, the 
Board of County Commissioners had no authority to order 
an election for that*purpose, unless the terms and conditions 
of the act were strictly observed ; and because it appeared 
that there had not been petitions presented to the Board 
signed by two-thirds of the registered voters “ praying for a 
change of the location of such county site,” the Board of 
County Commissioners of Sumter county had no jurisdic. 
tion to act in the matter, and the election so held had no 
legal validity. 

This return fails to show that the petitions required by 
law were presented to the Board “ praying for a change of 
the location of the county site,” or that the petitioners de- 
sired such change, and we cannot hold that such election 
was held on the tenth day of October, 1881, under any au- 
thority of law. 

It is further alleged by the respondents that “ on the 
fourth day of September, 1869, and after said pretended 
location of the county seat at Leesburg, one-fourth of the 
registered voters of Sumter county presented a petition to 
the Board of County Commissioners of Sumter county 
praying said Board to order an election to change the loca- 
tion of the county seat of Sumter county according to the 
laws of the State of Florida then in force, and that upon 
the reception of said petition said Board of County Com- 
missioners on the 4th day of September ordered an election 
to locate the county seat of said county to be held on the 
ninth day of October, 1369. Further, that an election was 
held in pursuance of said order, and was conducted in the 
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manner provided by law, and that at said election three 
hundred and fourteen votes were cast, and of that number 
the town of Sumterville received one hundred and eighty- 
six votes, that being a majority of fifty-eight votes for 
Sumterville.” That the votes were regularly canvassed, 
and the town of Sumterville was declared by said Board 
duly elected the county seat of said county by virtue of said 
election ; that the Board then caused the records and pub- 
lic offices of the county to be kept and held at said town of 
Sumterville, where they remained for about two months 
when they were removed back to Leesburg by an order of 
the Circuit Judge indorsed upon a bill in chancery, the said 
order having been made before the defendants therein had 
been served with process and without notice to them, and 
no final decree or order after service of process or notice 
was ever made under said bill. 

We cannot regard the order referred to as having any 
effect upon the rights of the parties in this proceeding, or 
in determining the location of the county site of Sumter 
county. 

The return of the respondents however fails to show that 
any notice was given of the holding of the election on the 
ninth day of October, 1869, as required by the general law 
then in force providing for the location of county sites. 
Chapter 1695, Laws of 1869. An election held without 
such notice was wholly irregular and of no effect. The re- 
quirements of the statute in matters of this character must 
be strictly complied with. 

The result is that the return of the respondents fails to 
show good cause for not complying with the mandate of 
the alternative writ, and the demurrer of the relators is 
sustained. It being suggested, however, by respondents’ 
counsel that in fact the proper notice of the holding ot the 
election was given thirty days before the holding of the 
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election on the ninth day of October, 1869, and that the 
omission to allege that such notice was given was inadver- 
tent, and counsel for respondents desiring to amend their 
return, leave is granted to file an amended return within 
thirty days, a copy of such amended return to be served on 
the relators or their counsel. An order will be entered to 
that effect. 


The respondents filed an amended return, which was 
demurred to by the relators. The return and demurrer 
are fully explained in the following opinion: 


THE Cuter-JusticE delivered the opinion of the court: 


The demurrer of the relators to the return of the re- 
spondents filed August 1, 1882, having been sustained with 
leave to respondents to file a further or amended return, an 
amended return has been duly made in which it 1s alleged, in 
addition to the facts already stated, that upon the presenta- 
tion of the petition to the Board of County Commissioners 
of said county, signed by more than one-fourth of the reg- 
istered voters of the county, praying a change of location ’ 
of the county seat, the County Commissioners “ ordered an 
election to be held in the various precincts of said county 
on the ninth day of October, 1869, for the purpose of lo- 
cating the county seat of said county, which time was more 
than thirty days after the making of the order.” They 
allege that “due notice of said election was given for thirty 
days prior to holding the same by posting notices thereof 
at various public places in said county, (there being no 
newspaper in said county,) one of which was posted at the 
county seat of said Sumter couuty ; which said notices were , 
in writing and to the effect that an election would be held 
on the day aforesaid (9th October, 1869,) at the various pre- 
cincts in said county for the purpose aforesaid ; and that 
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by reason of said notices, so given as aforesaid, the voters 
and people of said county had full and ample notification 
and knowledge of said election, and the purpose of the 
same.” Further, that an election was held at the time men- 
tioned ; that the towns of Sumterville and Leesburg were 
palloted for for the county seat of said county, and that a 
majority of the votes cast were in favor of Sumterville ; 
and the County Commissioners duly canvassed the returns 
of the election and declared Sumterville duly elected the 
county seat by virtue of the votes cast at said election, all 
of which was duly recorded in the minutes of Board. In 
pursuance of the said determination the records and public 
offices ot the county were removed to Sumterville, and re- 
mained there until they were removed to the town of Lees- 
burg by virtue of an order of the Judge of the Circuit 
Court, made at chambers, without notice to the Board of 
County Commissioners,in March, 1870, which order of the 
Judge, it is claimed, was of no effect in determining the 
location of the county seat of said county. 

To the amended return the relators demur upon the 
grounds, Ist, that no due and legal notice of the election is 
alleged to have been given; 2d, that the answer of the re- 
spondents shows that a court of competent jurisdiction ad- 
judicated and determined that the said election, held Octo- 
ber 9, 1869, was illegal, irregular and void, and did not 
effect a change of the county site, which judgment was not 
vacated, reversed or rescinded, and is now conclusive ; 3d, 
that the act of 28 January, 1869, Chap. 1695, under which 
the alleged election was held, is unconstitutional and void, 
being in conflict with Section 16, Article XVI, of the Con- 
: stitution. 

Respondents joined in demurrer, and the questions raised 
were argued and submitted. 

As to the first ground of demurrer, it is claimed by re- 
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lators that the notice of the election alleged to have been 
given by written notices posted in public places in the 
county were not lawful notices, because the law of the 
State required such notices to be published in newspapers, 
Chapter 1656, Laws of 1868, being “An act to provide for 
the publication of laws and of official and legal advertise- 
ments,’ and Chapter 1697, Laws of 1869, amendatory of 
the fourth section of the former act, provide that one or 
more newspapers shall be designated by the Circuit Judge 
in which all legal notices required by law to be published 
shall be printed, and that no legal notice shall be valid un- 
less the same be published in the paper so designated. By 
Section 1 of an act approved February 2, 1869, (Ch. 1700,) 
all the sections of the law requiring the designation of 
newspapers and the publication of notices therein were re- 
pealed. The second section revives the law in force prior 
to the passage of the sections so repealed. Assuming the 
act of 1868, Chapter 1656, to have been valid, (and we see 
no reason why it was not, though its validity is attacked 
by respondents,) the repeal took effect before the proceed- 
ings in controversy occurred, and it follows that there was 
no law existing at the date of the proceedings requiring 
the notice of the election to be published in a newspaper. 

Relators urge that the repealing act is without validity, 
because it repeals a portion of an act and revives former 
laws without re-enacting at length the act as amended or 
the laws revived, which, it is claimed, is necessary accord- 
ing to Section 14, Article IV, of the Constitution, which 
provides that “no law shall be amended or revised by ref- 
erence to its title only ; but in such case the act as revised 
or section as amended shall be re-enacted and published at 
length.” This repealing act amends the act of 1868 by 
striking out certain sections designating the act by its title 
and by its date; it does not purport to amend any section; 
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does not attempt to revise any law or to create any new law, 
except to revive what may have been displaced by the see- 
tion now repealed. Hence the section of the Constitution 
cited does not support the argument. It cannot be well 
urged that a repealed law may not be revived without re- 
enacting it at length, because there is nothing in the or- 
ganic law prohibiting such legislation. 

But it is claimed that the section reviving the former 
law is vicious, because there was no act of the kind to be 
revived, and hence it is uncertain and vague ; that it sub- 
stitutes nothing in the place of the repealed section, though 
purporting to do so, and thus leads to confusion and un- 
certainty, and vitiates the whole act. We do not so view 
it. Certainly it repeals certain sections. There is no con- 
fasion following that. Then it revives “ the law in force 
prior to the enactment” of these sections, the effect of 
which is to restore any common or statute law rules on the 
subject of giving notice or making known to the public an 
official order, if any such rule existed. Publication is gen- 
erally defined to be opening, exposing, making publicly 
known or giving opportunity therefor in matters of this 
kind, according to the customary method and the facilities 
existing, and does not necessarily mean that newspapers 
must be employed. 

We discover nothing to impeach the constitutionality of 
the repealing act. The return shows that notices in writ- 
ing were posted in several public places in the county thirty 
days before the holding of the election, and this must be 
deemed sufficient notice. 

The second ground of demurrer is that the effect of the 
election of October 9, 1869, has been adjudicated by a court 
of competent jurisdiction, which judgment has not been 
vacated or reversed, and that the matter is therefore res ad- 
judicata, and the doors are closed against further inquiry. 
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We said ona former occasion that we could not regard 
the order of the court referred to as having any effect in de. 
termining the location of the county site of Sumter county, 
The public records and archives of the county had been re. 
moved to Sumterville in pursuance of the result of the elec. 
tion and the act providing therefor, by the proper officers. 
Two months after this occurred a bill in equity was pre 
sented to the Judge of the Circuit praying for a decree de 
claring the town of Leesburg to be the county site of said 
county, and a mandamus requiring the county officers to 
remove all their books and records to the town of Lees. 
burg, and all courts to be held at Leesburg. The Judge at 
Chambers, without notice to the parties, ordered “ that all 
the officers of the county of Sumter who are required by 
law to have their offices at the court-house, be and they are 
hereby commanded to remove all books, papers, records and 
everything appertaining to their offices to Leesburg, the 
county site, and that all courts required by law to be 
holden at the county site of Sumter county be held at the 
said town of Leesburg.” 

This order was made before the issuing of process upon 
the bill, without notice to any of the parties and without 
opportunity to be heard in opposition thereto, and no final 
decree or order was afterward made in the case. Nor can 
we discover what ground was laid for the exercise of juris 
diction by a court of equity. And certainly no alternative 
or peremptory writ of mandamus was issued. It cannot be 
sincerely urged that the rights of the people of Sumter 
county were determined without notice and without any 
final adjudication by any of the methods known to the 
law. 

The third ground of demurrer is that the act of January 
28, 1869, (Chapter 1695) is not a constitutional law, be 
cause the fourth section declares that “ the place receiving 
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a majority of the number of registered votes shall be the 
county site ;” whereas the Constitution by Section 16, Ar- 
ticle XVI, prescribes that “a plurality of votes given at 
an election by the people shall constitute a choice when not 
otherwise provided by this Constitution.” There is noth- 
ing in the instrument relating to elections to be held to de- 
termine the choice of the people as to the location of county 
sites, and it is at least doubtful whether this section was 
intended to apply to any election other than for the choice 
of officers; and it is reasonable to suppose that in the 
choice ot a place which would be most convenient for the 
people to transact their county business the wishes of a ma- 
jority of the voters who felt an interest in the matter 
should be consulted, rather than that a small minority of 
the whole, in a contest between half a dozen or more locali- 
ties, should prevail. This was evidently the view of the 
Legislature, and its construction is entitled to great consid- 
eration. But if it be conceded that a plurality vote in such 
cases constitutes a choice, we might then consider whether 
the Legislature in using the word “ majority ” intended 
anything more than the greatest number of votes. But 
considering the nature of the subject the most reasonable 
conclusion is that adopted by the Legislature, that the sec- 
tion of the Constitution referred to had no reference to this 
method of ascertaining the wishes of the people in respect 
tolocating county sites, the only elections mentioned in the 
Constitution being elections of officers by the people and by 
the Legislature, and elections respecting changes in the fun- 
damental law. 

The term “ majority of registered votes” as used in the 
act (Chap. 1695, Sec. 4) must be construed to mean a ma- 
jority of those qualified electors who vote at the election, 
and not a majority of all who had the right to vote. Ev- 
erett vs. Smith, 22 Minn., 53; 10 Ib., 107; 16 Ib., 249. 
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If it had been intended that a majority of all the quali. 
fied voters of the county, as shown bv the registration lists, 
should be necessary toa choice, the Legislature would have 
so declared, which it did not. 

Says Bouvier: “The intended signification is generally 
denoted by the context, and where it is not the second 
sense is generally intended ; a majority on a given question 
being more than one-half the number of those voting.” 
Those who are silent are supposed to assent that the ques- 
tion shall be determined by those who vote.. Abbott’s L. 
Dict. 

The demurrer of the relators to the amended return is 
overruled. The relators have leave to traverse the return 
as to matters of fact and serve a copy of such traverse 
upon respondents on or before the 15th day of December 
next, otherwise final judgment will be entered upon the 
demurrer. All issues must be made and filed within 
twelve days after traverse. 


On the 14th of December, 1882, the relators filed the fol- 
lowing “ traverse ”: 


And now in pursuance to the order of said court in said 
case come the relators, by their attorneys, and to the an- 
swer and amended answer of the respondents traverse the 
same and say: 

1st. That it is not true, as the relators are informed and 
believe, that the petitions filed September, 1869, was fora 
change of the location of county seat, but said petitions 
were insufficient and did not authorize the then Board of 
County Commissioners to order an election to locate the 
county seat. 

2d. That there was no sufficient notice of said election. 

8d. That at said election there was not cast a majority 
ot the registered votes of said county for Sumterrille, as 
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required by act of the Legislature, Chapter 1695, Section 3 ; 
nor did a majority of the registered voters cast their votes 
for Sumterville, as required by said act. 

4th. That the order of the Judge of the Circuit Court 
in and for Sumter county of March 7th, 1870, (set out in 
said answer,) was made after notice to the then Board of 
County Commissioners, and after said Board, by their at- 
torney, had appeared in open court and argued said cause. 
The said order was announced asa temporary order, to hold 
until the defendants could demur, plead or answer. 

That said order was not appealed from, but the defend- 
ants filed their answer in said case; that in said case there 
was made and signed a final decree after the defendants had 
answered and admitted certain facts; that said final decree 
was made and signed at a final hearing of said case upon 
notice, and either handed to complainants’ attorney or for- 
warded to the Clerk of the court; that said final decree 
held that Leesburg was then the county site of Sumter 
county, and that the public records of said county, &c., 
should be at Leesburg, and that the election of 1869 effected 
no removal of the county site; and said final decree was 
known to the then Board of County Commissioners and 
acquiesced in by them until October, 1881, more than twelve 
years afterwards; that no appeal was taken from said final 
decree. 

On the 21st of the same month the respondents filed a 
joinder of issue on the first paragraph and demurrer to the 
2d, 3d and 4th paragraphs of said traverse. 

At the January Term, A. D. 1883, the relators moved 
for leave to withdraw the joinder in issue heretofore filed 
by said respondents to the traverse of said relators of the 
amended return of said respondents, and that said traverse 
be stricken from the file on the ground that it presents no 
traversable allegation upon which respondents can or should 
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be required to take issue, and for judgment final upon the 
demurrer of said relators to said respondents amended re. 
turn, and on consideration of the motion the following 
judgment was entered : ; 

And now again come the respondents, by their attorneys, 
and move the court to strike from the file herein the paper 
purporting to be a traverse of the respondents amended re- 
turn filed by the relators herein, and it appearing to the 
court that due and legal notice of said motion, and of the 
time for hearing the same, and the grounds thereof, have 
been served upon said relators; and it now appearing to 
this court that said paper, purporting to be a traverse, ten- 
ders no issuable allegation upon which said respondents can 
or ought to be required to take issue, and that it is wanting 
in certainty ; It is therefore ordered and adjudged that said 
paper purporting to be a traverse be stricken from the file, 
It is further considered that the peremptory writ is denied ; 
that the respondents go hence without day, and that they 
recover of the relators their costs by them about their de- 
fence in this behalf expended, taxed at the sum of thirty- 
nine dollars and seventy-seven cents. 





Joun D. Barnes Er UX., APPELLANTS, vs. ANDERSON Mayo, 
ADMINISTRATOR OF F. H. Eprineton, anp J. B. MICKLER, 
SHERIFF, APPELLEES. 


1. An execution issued upon a judgment against A, under which the 
sheriff levied upon and advertised for sale the land of B, does not 
tend to produce such a cloud upon the title of B as to authorize 
a court of equity to enjoin the sale, unless it appears that the 
judgment debtor had at some time a title or an interest in the 
land, 
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9, So, where it is alleged in a bill filed to enjoin the sale that A, the 
debtor, never had a shadow of right, title or interest in the land 
levied on, such levy and a sale thereunder will not operate to 
give a prima facie right of action against B for the possession ; 
and a cloud upon his title is not created which authorizes the 
court to decree an injunction. Budd vs. Long, 13 Fla., 288, criti- 
cised and explained. 


Appeal from the Circuit Court for Hernando county. 

No objection to the equitable jurisdiction was made by 
appellees in the Supreme Court. 

The other facts of the case are sufficiently stated in the 
opinion. 


T. S. Coogler and Geo. P. Raney for Appellants. 
J. B. Wall and S. M. Sparkman for Appellees. 


Tue Curer-JusTIcE delivered the opinion of the court : 


The bill in this case fails to state facts upon which the 
jurisdiction of the court of equity can be sustained. It 
states that the complainant, Mrs. Barnes, is the ewner in 
fee of the land in question by descent, as the heir at law of 
John L. May, who had a valid title by purchase; and that 
the defendants have levied an execution on and propose to 
sell the land under a judgment and decree for a sum of 
money rendered against Matilda H. May in favor of the de- 
fendant, Mayo, administrator of the estate of F. H. Edring- 
ton. The complainants allege that Matilda H. May, against 
whom the judgment and decree was rendered, never owned 
the land and never “ possessed any right or title to the 
same.” Thereupon it is alleged that the levy and sale un- 
der the execution would cast a cloud upon complainants’ 
title, and greatly injure the value thereof and subject com- 
plainants to vexation and harrassment, wherefore an injunc- 
tion is prayed to restrain the threatened sale. Defendant 
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answered, claiming that the title was in Matilda H. May 
and the land subject to sale on the execution against her. 

Upon filing the bill the Chancellor allowed an injunction, 
and after proofs were taken and a hearing had upon the 
whole case the injunction was dissolved, and from this de 
cree complainants appeal. ; 

Complainants rely upon the opinion of this court in 
Budd, Administrator, vs. Long, 13 Fla., 288, 309, as sus. 
taining the equity of this bill. In that case Long claimed 
title by deed from one Clem. Budd claimed under a judg- 
ment against Clem, and had his execution levied on the 
land, insisting that his judgment was a lien superior to 
Long’s title, if he had any. It was found that a part of the 
property had been conveyed toa trustee for the use of Clem 
before Budd’s lien attached, and that it was a proper case 
for an injunction to restrain the sale upon the ground that 
though the sale would not affect the title of Long or oper- 
ate to dispossess him, yet it tended to cloud his title and 
annoy him and affect the value of the property. 

While the rule laid down in the opinion in that case was 
correct as applied to the circumstances developed by the 
bill and proofs,.I must confess that as a general rule it was 
too broad to be sustained. The language then used on 
page 309 is: “An actual wrongful sale and conveyance of 
real property, though it may not operate to dispossess the 
owner, yet brings a cloud upon his title,” &c. ; and further‘ 
“Tt has been held, and as we think very properly, that 
where the real property of one is levied on to satisfy the 
debt of another, a bill of injunction may be maintained to 
restrain the sale.” 

In the case of Davidson vs. Seegar, 15 Fla., 671, 679, the 
rule is stated from Pixley vs. Huggins, 15 Cal., 127, opin- 
ion by Field, C. J., which seems to be that generally 
adopted by the courts in the United States, as follows: 








n, 
he 
le 


——  ——— a i. ae 








JUNE TERM, 1882. 








— 


Barnes et ux. v. Mayo and Mickler—Opinion of Court. 








The true test whether a deed would cast a cloud upon the 
title of the plaintiff, is whether in an action of ejectment 
brought by the grantee founded upon such deed, the owner 
would be required to offer evidence to defeat a recovery. 
If such proof would be necessary the cloud would exist, 
and if such proof would not be necessary no shade would 
be cast upon the title by-the deed. If the action would 
fall by its own weight without proof in rebuttal, no occasion 
could arise for equitable interposition as in the case of a 
deed void upon its face, or which was the result of proceed- 
ings void upon their face, requiring no extrinsic evidence 
to disclose their illegality. 

Judge Field says further (page 134): “So too a convey- 
ance not falling in the chain of title,as from one who never 
had any connection with the property, would not constitute 
a cloud upon such title. No action could be supported 
upon such a conveyance, even in the absence of rebutting 
proof, any more than upon so much waste paper.” 

And so, as was said in Davidson vs. Seegar, when an ac- 
tion cannot be maintained upon a conveyance in the ab- 
sence of rebutting proof it cannot be said to be a cloud 
upon the title, and cannot affect the title or the pussession. 

With scarcely an exception this is the true test as de- 
clared by the courts. See collection of authorities cited in 
1 Story’s Eq. Jur., Eleventh Ed., §700, note a; Rea vs. 
Longstreet, 54 Ala., 291; Robinson vs. Joplin, Ib., 70. 

In Budd vs. Long complainant’s land had been levied 
upon by an execution issued upon a judgment against 
Long’s grantor, and upon a sale and deed under that judg- 
ment and execution, an exhibition of the record of judg- 
ment and execution against the grantor, and of the original 
title of the grantor, the sheriff’s deed would prima facie 
have constituted evidence of title, and it would have been 
necessary that Long should produce his deed to defeat the 
35 
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title shown by the sheriff’s deed. The rule as stated in 
that case agrees with that in Wilson vs. Butler, 3 Munf, 
559, but to be in accord with the well settled and accepted 
doctrine it should have said that where the real property 
of complainant is levied on by virtue of a judgment and exe. 
cution against another who had before then had a title or 
an interest, such levy would create a cloud upon the title 
which would be enjoined. 

In the present case the bill shows that Matilda H. May, 
the defendant in the execution, never had any real or ap- 
parent title or interest in the land. That being the case a 
sale by the sheriff under the execution would create no pri- 
ma facie legal title. It Matilda H. herself had executed a 
deed to the defendants they would have taken no interest 
by it and could not have established, in ejectment against 
complainants, any title requiring them to prove their 
own in rebuttal. 

The result is that such deed would cast no cloud upon 
their title which the courts of equity recognize as giving ° 
jurisdiction to interpose by injunction or decree. This 
must have been the ground upon which the Chancellor dis- 
solved the injunction. 

The decree is affirmed. 








JAMES WILLIAMS AND Mary WILLIAMS, APPELLANTS, VS. 
Respecca J. MANSELL ET ALS., APPELLBES. 

A bill by a purchaser will not lie to enforce the execution of a parol 

agreement for the sale of lands where it appears that the seller 


had no title, legal or equitable. The remedy is by a suit at law 
to recover the consideration paid or damages. 


Appeal from the Circuit Court for Hillsborough county. 
The facts of the case are stated in the opinion. 











II 


I] 


ie ee ie — 





J SE wew | cmall 





JUNE TERM, 1882. 








Williams v. Mansell et als.—Opinion of Court. 














James T. Magbee for Appellants. 
J. B. Wall for Appellees. 
Tue CuieEF-JUsTICE delivered the opinion of the court: 


Complainants filed their bill in equity to enforce the spe- 
cific performance of a parol agreement for the sale of land. 

Wesley Mansell died in 1871 leaving his wife, Rebecca 
J. Mansell, and the other defendants, his children, surviving, 
except Charles A. Crowsom, who is the husband of Dulcina 
M. Crowsom. The other children are minors, and are not 
represented by guardian. 

The bill alleges that Rebecca J. Mansell, the widow, was 
appointed administratrix in 1877, and that in 1875, she 
being in possession of the lands mentioned and assuming 
to own them, bargained and sold one town lot to the com- 
plainants for twenty-five dollars, which was paid to her, 
and she put therm in possession, and they made valuable 
improvements thereon. Afterwards Mrs. Mansell sold them 
other lots in Tampa, and put complainants in possession 
thereof, and they paid for, occupied and made valuable im- 
provements upon them. Mrs. Mansell agreed to make 
good titles to complainants of all her interest and her child- 
rens’ interest in the lots. After she was appointed admin- 
istratrix Mrs. Mansell, as such, obtained an order from the 
County Judge for the sale of one of the lots so bargained, 
and sold that lot to another party. 

Complainants pray that Mrs. Mansell and the children be 
decreed to perform the agreement so made by Mrs. Mansell, 
and that they be decreed to convey the said lots (except 
that sold to another party) to complainants, and that they 
be decreed to pay for the lot so sold to the third party. 

The Chancellor, upon motion of appellees, dismissed the 
bill for want of equity, and complainants appeal. 
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There was attached to the bill as exhibits certain deeds 
as showing the status of the title to some of said lots, 
Neither of these deeds show that the title ever was in 
Wesley Mansell or his wife, Rebecca J. Mansell. The bill 
does not show that the title was in either of them at any 
time, and utterly fails to show that Mrs. Mansell has, or 
ever had, any interest which she could sell and convey. The 
only allegation as to her interest is that she “ used, treated 
and managed all the property which was in her and her 
husband’s possession at the time of his death as her own 
separate property, and that it was not regarded in any other 
light by your orator and oratrix, and they believe and so 
charge that she did not intend to regard it in any other 
light. ” It is not shown that she had even a right of dower 
in any of the lots. 

If there was any title in Wesley Mansell at the time of 
his death, it doubtless passed to his children, all but one of 
whom are minors, and neither of them were parties to the 
agreement, and, of course, were not bound by the contract 
of Mrs. Mansell. She had no more legal power to sell their 
supposed interest in the lands than she had to sell the prop- 
erty of any of her neighbors. 

It is alleged that these complainants paid the considera- 
tion for which Mrs. Mansell sold them these lots in goods, 
provisions and supplies actually used for the support and 
maintenance of herself and the children, but this gives her 
no right to bargain away their title or interest in the lots. 

The general rule is that if one contract to sell and convey 
lands it is implied that a good title is intended to be con- 
veyed, and that a vendor cannot defend against a suit to 
compel a conveyance on the ground that his own title is 
defective. Here, however, by the complainants’ bill, it is 
shown that the widow Mansell had no title whatever, and 
has nothing to convey, so that a decree against her would 
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be fruitless, the complainant would get nothing ; not even 
her dower right is established and set off to her. 

The agreement of Mrs. Mansell to convey is shown by 
the bill to have been her contract to pay for the goods sold 
and to be sold to her by complainants by deeding them the 
lots. Not having the power to carry out this agreement 
she is liable as a debtor for the amount so paid to her. See 
Brown’s Statute of Frauds, 4 Am. Ed.,§118. She was not 
an administratrix at the time of entering into the agree- 
mant, and could have no shadow of power to bind the heirs 
by any contract to sell. 

These complainants, with the records of titles accessible, 
have made a foolish bargain, which they might have 
avoided by examining the titles to the lots. The court of 
equity is powerless to help them out of their apparent em- 
barrassment. 

The decree dismissing the bill for want of equity is 
affirmed. 








Tuomas Woopson, PLAINTIFF IN Error, vs. THE STATE OF 
FLoRIDA, DEFENDANT IN ERROR. 


1, An appellate court will refuse to hear a criminal case on a writ of 
error where the Plaintiff in Error has escaped and is not within 
the control of the court below, either actually, by being in cus- 
tody, or constructively, by being out on bail. 


2. On a motion, where it appeared to the court that the Plaintiff in 
Error had broken jail and escaped from custody, leaving his cause 
pending in court: Ordered, That the writ of error be dismissed 
at the next term of the court, unless it is made to appear to the 
court on or before that time that the Plaintiff in Error is in the 
custody of the proper officer of the law. 
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Writ of Error to the Circuit Court for Franklin county, 
Motion to dismiss writ of error. 
The facts of the case are stated in the opinion. 


The Attorney-General for the motion. 
John W. Malone contra. 


Mr. JusTICE VANVALKENBURGH delivered the opinion of 
the court : 


Thomas Woodson was indicted, tried and convicted of a 
felony at the Spring Term of the Circuit Court held in and 
for Franklin county in May, A. D. 1882. For the offence 
he was sentenced to six months imprisonment in the peni- 
tentiary. Afterwards he applied for and obtained a writ 
of error to this court, assigning certain errors as appearing 
in the indictment as well as upon the trial of the cause. 
While the cause was thus pending in this court he broke 
jail and absconded. The sheriff of Franklin county cer- 
tifies to this court that he broke jail on the night of the 
seventh of June, 1882, and that he has no knowledge or 
information of his whereabouts; that he came from Co- 
lumbus, Georgia. The Attorney-General now moves that 
an order be made directing that the writ of error be dis- 
missed on the third Monday of January next, unless the 
said Woodson shall, in the meantime, surrender himself to 
the custody of the sheriff of Franklin county or of the 
court. 

The rule is well settled that an appellate court will re- 
fuse to hear a criminal case on a writ of error when the 
plaintiff in error has escaped and is not within the control 
of the court below, either actually, by being in custody, or 
constructively, by being out on bail. In the case of The 
People vs. Genet, 59 N. Y., the court in discussing this 
question use this language: “ When a person charged with 





















JUNE TERM, 1882. 





————————— 
—— 





Woodson v. The State—Opinion of Cotrt. 








felony has escaped out of custody no order or judgment, if 
any should be made, can be enforced against him, and 
courts will not give their time to proceedings which, for 
their effectiveness, must depend upon the consent of the 
person charged with crime.” * * * “All the cases 
which consider the question seem to concur in the view 
that an escaped prisoner cannot take any action before the 
court.” In Commonwealth vs. Andrews, 97 Mass., 543, 
BieELow, C. J., speaking for the court, says: “ The defend- 
ant, by escaping from jail, where he was held for the pur- 
pose of prosecuting these exceptions, and abiding the judg- 
ment of the court thereon, has voluntarily withdrawn 
himself from the jurisdiction of the court. He is not pres- 
ent in person, nor can he be heard by attorney. A hearing 
would avail nothing. Ifa new trial should be ordered, he 
is not here to answer further; if the exceptions are over- 
ruled, a sentence cannot be pronounced and executed upon 
him.” The Supreme Court of the United States in Smith 
vs. United States, 94 U.S. R., 97, adopted the same rule 
holding that the court will refuse to hear a criminal case 
unless the convicted party suing out the writ of error is 
where he can be made to respond to any judgment which may 
be rendered. See, also, Sherman vs. The Commonwealth, 
14 Grattan, 677; Leftwich vs. The Commonwealth, 20 
Grattan, 716 ; Anonymous, 31 Me., 592; see, also, The Peo- 
ple vs. Redinger, 55 Cal., 290, where the authorities are all 
cited and the question fully discussed. 

The motion of the Attorney-General is granted, and an 
order will be entered that the writ of error be dismissed on 
the third Monday of January next unless it shall be made 
to appear to this court, on or before that day, that the said 
plaintiff in error is in custody of the sheriff of Franklin 
county or other proper officer of the law. 

[The writ of error was dismissed at the January Term, 
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1883, it not having been made to appear that the plaintift 
in error was in the custody of the law as above or. 
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E11 FREEMAN, PLAINTIFF IN Error, vs. THE STATE op 
FLORIDA. 

1. In the trial on an indictment for perjury to secure a conviction it is 

not sufficient to prove that the defendant, at different times, tes- 

tified to two opposite things irreconcilable with each other. There 


must be testimony outside of his own contradictory statements 
as to which of such statements is false. 


2. Courts cannot take cognizance of the ordinances of an incorporated 
town. They are subjects of proof. In an indictment for perjury, 
assigned upon testimony given in a Mayor’s Court on the trial 
for a violatlon of a municipal ordinance, the indictment should 
so charge it, and the evidence should prove it. 


Writ of error to the Circuit Court for Madison county. 
The facts of the case are stated in the opinion. 


C. J. Stripling tor Plaintiff in Error. 
The Attorney-General for the State. 


Mr. JusTICcE VANV ALKENBURGH delivered the opinion of 
the court: 

On the 13th day of April, 1882, the grand jury of Madi- 
son county found a bill of indictment against Eli Freeman 
for perjury. The perjury alleged consisted in this: On 
the seventh day of January, 1882, one Gilbert Armstrong 
was tried before F. W. Pope, Mayor of the town of Madi- 
son, for betting with one Joseph Allen at a game of chance 
called “ Pulling the String.” This plaintiff in error, Eli 
Freeman, was called as a witness, and testified “ that they 
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(meaning the said Armstrong and Allen) were betting, and 
there was money up, and I held the stakes, and that they 
and each of them then and there had money in his hands 
to abide the result of said game of chance.” That after- 
wards, and on the same day in another matter wherein one 
Joseph Allen was tried before F. W. Pope, Mayor of the 
town of Madison, for betting with one Gilbert Armstrong 
at a game of chance called “ Pulling the String,” the plain- 
tiff in error was called as a witness to prove such betting, 
and willfully and corruptly swore “ that there was no bet- 
ting done and I did not see any money staked,” meaning 
thereby to say that there was no money bet by the said 
Joseph Allen and the said Gilbert Armstrong, or staked 
upon the result of the said game of chance called “ Pulling 
the String,” on the said seventh day of January, 1882. 

The cause was tried and the prisoner found guilty. 
Counsel then moved for new trial, which motion was de- 
nied, and the cause comes here on writ of error. The 
errors assigned are as follows: 

I. The court erred in overruling defendant’s motion for 
new trial, for that J. L. Bunting, a juror, had pronounced 
and expressed an opinion in such cause. 

II. The evidence was insufficient to support a verdict of 
guilty. 

III. The verdict was contrary to law. 

IV. And for other causes. 

Nothing appears in the record to sustain in any way the 
first alleged error. It is made one of the grounds of the 
motion for a new trial, but the bill of exceptions is silent 
upon the subject, having in it no suggestion or evidence to 
support it. The second error assigned depends entirely 
upon the evidence taken upon the trial of the cause. The 
first witness, B. C. Pollard, testified that the town of Madi- 
son was incorporated ; that he was Marshal of the town; 
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that on the seventh day of January, 1882, he arrested Gil- 
bert Armstrong and Joe Allen and took them before F. W, 
Pope, Mayor of said town, for betting and gambling at a 
game of chance called “Pulling the String;” that Eli 
Freeman, this plaintiff in error, was a witness before such 
Mayor in the cause of the Town of Madison vs. Joe Allen, 
and swore that there was no betting or gambling at the 
game of chance called “ Pulling the String” between Gil- 
bert Armstrong and Joe Allen on the said 7th January, 
1882, and that there was no money up or staked between 
them. 

W. A. Baker testified that he was present at a Mayor’s 
Court, in the town of Madison, on the seventh day of Janu- 
ary, A. D. 1882; that Eli Freeman was sworn in the case 
of Town of Madison vs. Gilbert Armstrong, charged with 
betting and gambling at a game of chance called “ Pulling 
the String,” and stated under oath that there was betting 
and gambling between the said Armstrong and one Joe Al- 
len; that money was up; that he, Freeman, held the 
stakes. Afterwards, and on the same day, Joe Allen was 
arrested and taken before the Mayor for betting and gam- 
bling at the game of chance called “ Pulling the String ;” 
that before the trial Eli Freeman was sworn as a witness, 
and testified that there was no betting and gambling at the 
said game, and that there was no money up to abide the 
result of the said game of chance. Was present at both 
trials. Supposed it to be half an hour between the trials. 
F. W. Pope, Mayor of the town of Madison, administered 
the oath to Freeman in both cases. 

C. S. Church testified that he was present at the Mayor’s 
Court, in town of Madison, on the seventh day of January, 
1882; that Gilbert Armstrong and Joe Allen were tried 
by F. W. Pope, Mayor of the town of Madison, on that day 
for betting and gambling at a game of chance called “ Pull- 
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ing the String.” Freeman was sworn as a witness in both 
cases. In the case vs. Armstrong he swore there was bet- 
ting and gambling done between the said Armstrong and 
Allen; that he, Freeman, held money staked to abide the 
result of the said game of chance. In the case against Al- 
len, Freeman stated that there was no betting; that he did 
not hold the stakes, nor did he see any money up. Madi- 
gon is an incorporated town, and F’. W. Pope is the Mayor. 
Freeman was sworn in both cases by the Mayor. This is 
the substance of all the evidence, and it appears that the 
plaintiff in error made two distinct statements under oath 
regarding one transaction, that is the betting and gambling 
of Armstrong and Allen at a game of chance called “ Pull- 
ing the String.” There is no evidence to prove which of 
the two statements is the true one, or which is the false 
one. “ Where the defendant has made two distinct state- 
ments under oath, one directly the reverse of the other, it 
is not enough to produce the one in evidence to prove the 
oath to be false.” Wharton Crim. Law, §2275. Other 
evidence should have been produced to show which state- 
ment was the true one and which the false, in order to con- 
vict the prisoner. Mr. Bishop in his commentaries on the 
Criminal Law, §1044, says: “If a witness testifies either 
in two different causes, or in one cause at different exami- 
nations, or at one examination, to two opposite things irre- 
concilable with each other, he commits perjury in making 
the false statement, but not in making the true one, and 
though what hesaid when he told the truth may be shown 
in evidence against him on an indictment for the falsehood, 
yet there must be testimony outside of his own contradic- 
tory statements as to which of them is false.” Regina vs. 
Hughes, 1 Car. & Kir., 519 (47 E.C. I.,519); The King vs. 
Harris, 5 Barn. & Alderson, 926 (7 Eng. C. L., 804) ; State 
vs. J. B., 1 Tyler (Vt.,) 269; U. S. vs. Mayer, Deady, 127. 
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In Regina vs. Whitehead, 8 Car. & Payne, 238 (34 Eng. 
Com. L. R., 369), the court said: “It is not sufficient 
that it should be proved that the defendant has on two dif. 
ferent occasions given directly contradictory evidence, al- 
though he may have willfully done so; but you must in 
this case be satisfied affirmatively that what he swore at 
the quarter sessions was false; and I am of the opinion that 
that would not be sufficiently shown to be false by the mere 
fact that the defendant had sworn the contrary at another 
time; it might be that his evidence at the quarter sessions 
was true,and that his deposition before Mr. Croft, the mag- 
istrate, was false, and if so he must be acquitted.” 

This complaint before the Mayor for gambling against 
Armstrong and Allen seems to have been made under an 
ordinance of the town of Madison, and one of the causes is 
entitled in the indictment as The Town of Madison vs. Gil- 
bert Armstrong, and the other The Town of Madison vs. 
Joe Allen. 

The courts may perhaps take judicial notice of the fact 
that the town of Madison is an incorporated town under 
the general statutes enacted for the purpose of incorporat- 
ing cities and towns. But they cannot take cognizance of 
the ordinances passed under and by virtue of such incorpo- 
ration. They are subjects of proof. There is no evidence 
contained in the record that either Armstrong or Allen 
were guilty of the breach of any ordinance of the town of 
Madison, or that they were either of them on trial for the 
breach of any municipal law. Unless they were tried for 
such a breach of municipal law the Mayor could not have 
had jurisdiction, and consequently this plaintiff in error 
could not have been guilty of perjury for the reason that 
the oath must be administered by one having legal author- 
ity. Otherwise there is no perjury in false testimony given 
under it. The indictment and the record are silent upon 
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the subject of such an ordinance. The fact that it existed 
should have been alleged in the indictment and the proof 
of it should have appeared in the evidence. Lawrence vs. 
The State, 2 Tex. Ct. App., 479. 

The judgment is reversed. 








CurisToPHER C. HiIgGINBOTHAM, PLAINTIFF IN ERROR, vs. 
Tue State oF Fiorrmpa, DEFENDANT IN ERROR. 


1. The defendant on trial in a criminal proceeding has a right to be 
heard in making a statement under oath, of his or her defence, 
under Chapter 1816, Laws of 1870, at any time before the case is 
submitted to the jury. 

2. If a law creating a criminal offence is repealed, such repealing law 
containing no saving clause preventing the operation of the re- 
peal as to causes then pending, or continuing the repealed law in 
force as to pending prosecutions, or violations of the then exist- 
ing law, after the repealing law takes effect no further proceed- 
ings can be taken under the law so repealed to enforce the pun- 
ishment. 

3, This rule applies to proceedings upon appeal in the appellate court, 
as well as to the court having original jurisdiction of the offence, 
and as well when the repeal of the law took effect after the re- 
moval of the cause to the appellate court, as before. 


Writ of Error to the Circuit Court for Marion county. 
The facts of the case are stated in the opinion. 


St. Clair Abrams ¢ Summerlin for Plaintiff in Error. 
The Attorney-General for State. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court: 


The defendant, Higginbotham, was indicted at the 
Spring Term of the Circuit Court held in and for Marion 
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county, March, 1880, for “ assault with intent to murder,” 
under Sec. 37, Sub-Chap. 3, Chap. 1637, Laws 1868. He 
plead not guilty, was tried and convicted in November, 
1880. The counsel for the defendant then moved for a 
new trial, assigning twenty-seven grounds therefor. The 
court overruled the motion and sentenced the defendant to 
ten years hard labor in the penitentiary. From this judg- 
ment he brings his writ of error. 

The errors assigned are principally to the admission and 
the refusal to admit evidence, as well as to the charge of 
the court and its refusal to charge as requested. As the 
judgment must be reversed upon other grounds than 
these it will not be necessary to examine them, and not 
more than two of the other errors assigned. 

Immediately after the evidence had been closed, and be- 
fore the cause had been submitted to the jury by the coun- 
sel, or the court, the counsel for the defendant offered the 
accused to make a statement in his own behalf to the jury 
under oath. To this offer the State Attorney objected for 
the reason that the evidence had been closed, and that the 
defence had rested his case. The court sustained the ob- 
jection and refused to allow the defendant to make such 
statement, and counsel for defendant excepted. 

Such refusal upon the part of the court to permit defend- 
ant to make his statement is urged here as error. The de- 
fendant had a right to be heard in making a statement of 
his defence under Chapter 1816, Laws 1870. It mattered 
not that the defence had announced that their case was 
closed. No further action had been taken. Counsel had 
not commenced their argument to the jury, and the court 
should have permitted the accused to make his statement. 
Miller vs. The State, 15 Fla., 577. 

The counsel tor defendant alleges that the law under 
which this defendant was indicted and tried has been re 
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pealed pending the prosecution of the writ of error in this 
court, and of course since such conviction, and that conse- 
quently the defendant cannot be punished and must be dis- 
charged. 

The law of 1868, under which this indictment was found 
in March, 1880, reads as follows: ‘* Whoever, being armed 
with a dangerous weapon, assaults another with intent to 
rob or murder, shall be punished by imprisonment in the 
State Penitentiary not exceeding twenty years.” This con- 
viction was had in November, 1880. In February, 1881, 
Chapter 3275, Laws, was approved. This act provides: 
“That whoever assaults another with a deadly weapon, 
with a premeditated design to effect the death of the per- 
son assaulted, shall be deemed guilty of an assault with 
intent to murder, and upon conviction shall be pun- 
ished by imprisonment in the State Penitentiary not less 
than two years and not more than seven, or by fine of not 
less than five hundred dollars.” Section three of same 
Chapter repeals all laws or parts of laws then in force for 
the punishment of assault with intent to murder, and as- 
sault with intent to kill, and assault with intent to commit 
manslaughter. 

What effect does this repeal of the law of 1868 have 
upon this case so pending when the law of 1881 went into 
effect ? 

The repeal of the law of 1868 is complete in its terms, 
and there is nothing in the act of 1881 to make it pros- 
pective only; nor is there a saving clause preventing the 
operation of the repeal as to causes then pending, or con- 
tinuing the repealed law in force as to such pending prose- 
cutions, or violations of the then existing law. It has been 
well settled by repeated decisions that if the law which 
created the offence is repealed, after the repealing law takes 
effect no further proceeding can be taken under the law so 
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repealed, and this principle is held toapply to the proceed. 
ings in the appellate court upon appeal as well as to the 
court having original cognizance of the offence, and as well 
when the repeal took effect after the removal of the cause 
to the appellate court as before. Wall vs. State, 18 Texas, 
682; Shepard vs. State,1 Texas Ct. Ap., 522; Hubbard 
vs. State, 2 Texas Ct. Ap., 506. 

In Yeaton vs. United States, 5 Cranch, 280, Chief-Jus. 
tice Marshall, in delivering the opinion of the court, says: 
“Tt has been long settled, on general principles, that after 
the expiration or repeal of a law no penalty can be enforced 
nor punishment inflicted for violations of the law commit- 
ted while it was in force, unless some special provision be 
made for that purpose by statute.” Schooner Rachel vs, 
United States, 6 Cranch, 329. 

In The Commonwealth vs. Marshall, 11 Pickering, 350, 
Shaw, C. J., speaking for the court, says: “It is clear that 
there can be no legal conviction for an offence, unless the 
act be contrary to law at the time it is committed ; nor can 
there be a judgment unless the law is in force at the time 
of the indictment and judgment. If the law ceases to op- 
erate by its own limitation, or by a repeal at any time be 
fore judgment, no judgment can be given. Hence it is 
usual in every repealing law to make it operate prospect- 
ively only, and to insert a saving clause preventing the 
operation of the repeal and continuing the repealed law in 
force as to all pending prosecutions, and often as to all 
violations of the existing law already committed.” Mouras 
vs. Schooner Brewer, 17 Louis. Ann., 82; Keller vs. State, 
12 Md., 322; Harting vs. The People, 22 N. Y., 95; same 
case, 26 N. Y., 167. 

Such being the well settled provisions of the law, the 
judgment must be reversed and the defendant discharged. 




























JUNE TERM, 1882. 








Savage v. The State—Opinion of Court. 








Tuomas E. Savaer, Piarntirr 1n Error, vs. Toe Stats 

oF Fiorrpa, DEFENDANT IN ERROR. 

On a motion for a rehearing in this case, the attention of the court for 
the first time being called to the fact that no final judgment is 
found in the record, such point not having been made in the 
briefs upon which the cause was submitted, the writ of error 
must be dismissed. 


Writ of error to the Circuit Court for Volusia county. 

This case was decided at the January Term, 1882, on its 
merits as then submitted, and the decision is reported in 
18 Fla., 970. Leave was granted at that term to file a 
petition for rehearing, and it was filed by Mr. John W. 
Price, attorney for plaintiff in error, within the time al- 
lowed after the term. 

The facts are stated in the opinion. 


Mr. JustickE VANVALKENBURGH delivered the opinion of 
the court on the petition: 


We have examined the petition for rehearing in this 
cause. The grounds, as stated in such petition, are, first, 
that subsequent to the trial, conviction and sentence of the 
plaintiff in error, and while the cause was pending in this 
court upon a writ of error, the law under which the in- 
dictment was found, upon which the trial was had, was re- 
pealed ; second, that there is no formal final judgment 
against the plaintiff in errer contained in the record, but 
only an entry upon the minutes that the sentence was pro- 
nounced by the court. 

Neither of these points were made by the counsel for the 
plaintiff in error in the assignment of error, nor upon his 
brief, but the judgment was treated and argued by him as 
having been duly and formally entered and presented in. 
36 
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the record, and the attention of the court was in no way 
called to either of such, now assigned errors. 

Rule 24 of the Supreme Court provides that “ the peti- 
tion shall not assume any new ground or position not taken 
upon the argument or in the points made, upon which the 
cause was submitted, but must set forth concisely the par- 
ticular omission or cause for which the judgment is sup- 
posed to be erroneous.” 

In this case, however, inasmuch as our attention is now 
called to the fact that no final judgment is found in the 
record, the writ of error must be dismissed. 





